85TH CoNnGRESS HOUSE OF REPRESENTATIVES Report 
2d Session No. 1410 





MATTHEW M. EPSTEIN 


Freprvuary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 
{To accompany S. 2498] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 2498) for the relief of Matthew M. Epstein, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 9, strike out ‘medical and other expenses”, and insert 
in lieu thereof ‘personal property losses”’. 


PURPOSE 


The purpose of the proposed legislation, as amended, is to pay 
Matthew M. Epstein of Washington, D. C., the sum of $281.87 in 
full satisfaction of his claims for reimbursement for personal property 
losses he incurred as the result of an accident which occurred on Octo- 
ber 10, 1956, when a 1,200 pound weight fell from a tower clock through 
a building in which he was employed by the Government. 


STATEMENT 


On Wednesday, October 10, 1956, at about 3 in the afternoon, Mr. 
Matthew M. Epstein was in his office in the Old Post Office Building 
at 12th and Pennsylvania Avenue in Washington, D. C., when a 
1,200 pound weight from a large clock in the tower of the building 
broke away from its supporting cable and fell. The weight fell through 
50 feet of the tower shaft, broke through the floor of the 10th story, 
and then came to rest in the floor of the 9th story after breaking a 
hole about 5 feet square. Mr. Epstein was in his office on the eighth 
floor below that point. The weight was held back by 2 beams, but 
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tile and plaster which the weight had forced through the hole in the 
ceiling fell on Mr, Epstein and knocked him unconscious, He was 
taken to the hospital and remained there for approximately 10 days, 
and the hos ital expenses have been paid through the Bureau of 
Employees’ Cieiandianttion: Department of Labor. 

The concussion broke the claimant’s upper plate, which had to be 
replaced. He also suffered from a temporary degree of deafness, and 
the accident apparently aggravated a heart condition from which he 
had suffered for several years. Mr. Epstein was forced to replace a 
great part of the clothing he was wearing at the time of the accident. 
S. 2498 is to compensate him for the expenditures he made as a result 
of his upper denture, his suit, and his shoes. 

This committee has considered this matter and has concluded that 
Mr. Epstein merits the relief provided for in S. 2498. Since the pay- 
ment provided for in the bill actually concerns losses of personal prop- 
erty rather than medical expense, the committee recommends that the 
bill to so state. Accordingly the committee recommends that the bill, 
amended in this manner, be favorably considered. 

Senate Report No. 802, 85th Congress, Ist session, which comments 
further on the matter follows. 


(S. Rept. No. 802, 85th Cong., 1st sess.] 


At about 3 o’clock in the afternoon of October 10, 1956, a 1,200- 
ound weight which operated a clock located in the tower of the Old 
ost Office Building in Washington, D. C., broke from the cable hold- 

ing it and crashed 50 feet through the tower shaft, the floor of the 10th 
story and, after breaking through a hole about 5 feet square in the 
floor of the 9th story, was stopped by 2 beams in the 8th floor ceilin 
at a point just above the desk of the claimant. He was ailioiped 
with the debris from tile and plaster and was knocked unconscious. 
He was taken to the hospital, where he remained for approximately 
10 days, which hospital expenses have heretofore been paid throug 
the Bureau of Employees’ Compensation, Department of Labor. 

The concussion broke the claimant’s upper plate, which required 
replacement, caused him a temporary degree of deafness, and ap- 

arently aggravated a heart condition from which he had suffered 
or several years. The expenses incurred by Mr. Epstein in connec- 
tion with the above items have not been paid on the theory that the 
accident happened as the result of a natural phenomena and that 
the Government is not liable. 

In addition to the above damages, Mr. Epstein was forced to re- 
place a great part of the clothing he was wearing at the time of the 
accident. This bill would compensate him for the above expenditures. 

Attached hereto for the information of the Senate is a letter, to- 
gether with other supporting documents, submitted by Mr. Epstein 
to the sponsor of the bill. 

Although reports on this bill have been requested from the Depart- 
ment of Labor and the Department of Justice, the committee acted 
thereon without receipt of such reports, in view of the unusual cir- 
cumstances in this case. 
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MATTHEW M. EPSTEIN 


Wasuinoton, D. C., May 27, 1957. 


Hon. H. ALexanper Sirsa, 
United States Senate, Washington, D. C. 

Dear SENATOR Situ: I am one of your constituents, maintaining 
my legal voting residence at 16 Lexington Avenue, Jersey City, Hud- 
son County, being in the 13th Congressional District of our State. 
Although I have been employed by the Department of Justice in its 
Lands Division, for the past 22 years, I have always maintained and 
have voted regularly from my above-noted legal residence. 

I am appealing to you for private legislative relief, or such other 
relief which you may see fit, in the nature of being reimbursed for 
personal injuries suffered and personal property damages sustained 
as a result of a negligent act of the Government, and for which par- 
ticular injuries and damages the Government has declined to pay. 

Please beat with me as I explain this somewhat unusual situation. 

On Wednesday, October 10, 1956, at about 3 p. m., while I was 
in my office located at room 806 of the old Post Office Building, 12th 
Street and Pennsylvania Avenue NW., Washington, D. C., a 1,200- 
pound weight which had been operating the huge clock located in the 
tower of the bui'ding about 50 feet above the 10th story of the build- 
ing, broke away from the steel cable which supported it, and crashed 
50 feet througn the tower shaft, then broke through the floor of the 
10th story, and after breaking through a hole about 5 feet square in 
the floor of the ninth story which is also the ceiling of my office, it 
was held back by 2 beams, but the tile and plaster which the weight 
had forced through the opening of the ceiling of my office, fell upon 
me and knocked me unconscious. A newspaper clipping describing 
this accident is attached hereto as exhibit A.) 

The injuries and damages which I suffered and sustained as a result 
of this accident consist of the following: 

. A cerebral concussion, severe enough to 
. Crack the upper denture I had in my mouth, 
. Fracture the auditory canal in my right ear. 
. Cause a diplopia of my right eye, 
. Lacerate my scalp requiring 8 sutures, 
. Shock and trauma which resulted in 
(a) a dizziness which still affects me, 
(6) a worsening and aggravation of a prior cardiac status, 

7. Loss of the suit and shoes I was wearing. 

Senator, as you know, since the 1949 Amendment of the Federal 
Employees’ Compensation Act, no suit of any kind may be brought 
against the Government by a Federal employee for injuries sustained 
in the course of his employment. Recourse for such injuries must be 
made to the United States Department of Labor, Bureau of Em- 
ployees’ Compensation. It should be noted at this point, that the 
aforesaid amendment expressly excluded from its scope loss of any 
dentures. 

I am sure that you are also aware that since the passage of the 
Federal Tort Claims Act, all claims for damages for personal property 
amounting to $1,000 or less can be considered, in my case, by the head 
of the agency having custody of the old Post Office Building, which is 
the General Services Administration. 


1 Retained in the files of the Judiciary Committee. 
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T must state at this point that to date, the Department of Labor, 
Bureau of Employees’ Compensation, has taken care of my hospital- 
ization which lasted 10 days, and has afforded me certain outpatient 
clinical services. I did not have to call upon the Bureau for reim- 
bursement of any loss of salary because during the 30 days of my 
incapacitation, I continued to draw my salary from the Department 
of Justice under my accumulated sick leave. However, the sick leave 
which I was thus compelled to use up has not been restored to me. 

I shall now explain the partic ular injuries and damages which the 
Government declines to recognize and pay, and for which T feel I 
should be reimbursed: 

In response to my request of the General Services Administration 
to be reimbursed for damages to my upper denture, my suit and my 
shoes, all totaling $281.87, the regional counsel of that agency has 
rejected my claim, advising me “that he concluded the accident 
happened as the result of natural phenomena and that the Govern- 
ment is not liable. A copy of the agency’s letter is attached hereto 
as exhibit B. 

2. In response to a claim I submitted to the Bureau of Employees’ 
Compensation for $55, representing treatment rendered me by Dr. 
G. Bache Gill, an eminent ear specialist, for injuries sustained to the 
interior of my right ear as a result of the accident, (in this claim I 
advised the Bureau that when my physician first ascertained the 
nature and extent of the injury to my ear, I had inquired of them 
whether they would undertake the treatments or did they want me to 
continue with my private physician, the Bureau had advised me that 
inasmuch as I had started with my physician, that it would be best 
for me to continue with him, and that upon my doctor certifying that 
my injury was related so the aforesaid accident, they would take care 
of the bill), the Bureau rejected my claim, advising me that the ear 
injury could not be considered casually related to the accident. A 
copy of Dr. Gill’s report certifying as to the relationship of the injury 
to the accident is attached hereto as exhibit C. A copy of the Bureau’s 
rejection of my claim is attached hereto as exhibit D. 

In response to a claim I submitted to the Bureau of Employees’ 
Compensation for $28, representing medical consultation services and 
medicine prescribed for me by Dr. Bernard J. Walsh, one of the 
outstanding cardiologists of this country, accompanied by his report 
showing that in his opinion the worsening of my cardiac status had 
resulted from a coronary thrombosis whic h dev eloped during the time 
I was unconscious and in shock following the blow I rec eived on my 
head in this accident, the Bureau rejected my claim, and advised me 
that they were not accepting the cardiac condition as being related to 
the injury occasioned by the accident. A copy of Dr. Walsh’s report 
is attached hereto as exhibit E, and a copy of the Bureau’s letter is 
attached hereto as exhibit F. 

Senator Smith, if this was prior to the aforesaid 1949 amendment, 
I would have had ample recourse to the Federal district court where 
my claim in its entirety, including pain and suffering, could be con- 
sidered, and there w ould be no need for seeking your help. 

Honestly, the foregoing is fantastic when you consider ‘the run- 
around” a Federal employee is given in his endeavor to obtain relief 
he is entitled to. A clock together with appurtenant 1,200-pound 
weight is erected by the Government (and not by nature) more than 
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50 years ago. Either because of faulty inspection or the lack of 
proper anticipation of the possibility of a 1,200-pound weight falling, 
the weight does fall, and someone is injured. On being confronted 
with this accident, the Government says that it is very sorry, but the 
accident is no fault of the Government, because the falling of the 
weight was a natural phenomenon. And when confronted with con- 
ceded injuries occasioned by this accident, the Government resorts to 
a “double talk” technique, by telling the injured that ‘‘the cerebral 
concussion and the trauma were only mild,” notwithstanding that the 
concussion was severe enough to crack my head requiring eight sutures, 
crack the upper denture in my mouth, and fracture the auditory canal 
in my right ear, and the trauma was sufficient, in the opinion of a 
recognized authority, to cause a coronary thrombosis and worsen an 
existing cardiac status. 

Surely when Congress, by its 1949 amendment, took away from the 
Federal employees the right to petition the courts for legal and equita- 
ble relief, and substituted therefor the Federal Employees’ Compen- 
sation Act, the right to equitable relief did not disappear with such 
substitution. 

Inasmuch as the Government agencies, in exercising their technical 
prerogatives, have seen fit to deny liability, and refuse to honor 
conceded injuries, justice and equity in this particular situation cer- 
tainly warrant the relief I am seeking, and your kind help in obtaining 
such relief. 

Sincerely yours, 
Matruew M. Epstein. 


GENERAL SERVICES ADMINISTRATION, 
REGIon 3, 
Washington, D. C., May 22, 1957. 
Mr. Marruew M. Epstein, 
Washington, D. C. 

Dear Mr. Epstein: Reference is made to your claim for $281.87 in 
property damages suffered as a result of an accident which occurred on 
October 10, 1956, in room 806, old Post Office Building, 12th and 
Pennsylvania Avenue NW., Washington, D. C. 

The Federal Tort Claims Act, 60 Statute 842, as amended, provides 
for the payment of claims ‘‘caused by the negligent or wrongful act or 
omission of any employee of the Government while acting within the 
scope of his employment.” 

A special committee was appointed to determine what factors had 
caused the clock weight to drop through its shaft with the resultant 
injury to you. After a thorough investigation, which included in- 
spections of the site and the clock mechanism, it was concluded that 
the accident happened as a result of natural phenomena which could 
not have been foreseen and which a normal inspection would not have 
disclosed. 

An employer or an owner of premises is liable for injuries sustained 
by an employee or invitee only if he knows of the dangerous condition 
which caused the injury and gave no warning of its existence, or if 
he could have discovered the dangerous condition by a reasonable 
inspection and taken steps to correct it. It has been held that neither 
an owner of premises nor an employer is an insurer of the invitee’s 
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or employee’s safety. The mere happening of an accident is not evi- 
dence of negligence and sympathy for an unfortunate victim does not 
permit a departure from settled rules of proof. 

Unless there is some evidence of a negligent or wrongful act or omis- 
sion on the part of any Government employee while acting within the 
scope of his employment, there can exist no liability on the part of 
the Government under the Federal Tort Claims Act. In the absence 
of such evidence, we must conclude that your claim has not been 
substantiated. 

In view of the foregoing, I regret that in the final disposition of this 
matter, we have no alternative but to deny your claim in its entirety. 

Sincerely yours, 
W. Meape Ketter, Regional Counsel. 


Curvy Cuasr, Mp., December 26, 1956. 
Re Matthew M. Epstein, Washington, D. C., case No. 93564. 
Unirep States Pusiic Heatra SeErvIce, 
Department of Labor, Washington, D. C. 

Dear Sir: The above patient first came to see me on October 23, 
1956, complaining of ‘giddiness’ and double vision, of the right eye. 

On examination I found a fracture of the auditory canal of the right 
ear and diplopia of the right eye. 

My diagnosis was a fracture of the auditory canal of the right side 
from being struck on the head, the injury being the direct cause of 
the disability. 

He was treated with antibiotics—stopping of the hemorrhage from 
the right ear canal—dilation of the eustachian tube—potassium iodide 
to help the absorption of the clot. 

Mr. Epstein was completely disabled at first, but has had a gradual 
clearing up of complaints and should have a 100 percent recovery. 

Very truly yours, 
G. Bacue Git, M. D. 


ee 


DEPARTMENT OF LABOR, 
Bureau or Empioyeses’ CoMPENSATION, 


Washington, D. C., May 6, 1987. 
Mr. Matrnew M. Epstein, 


Washington, D. C. 

Dear Mr. Epstetn: We would have no basis for favorable con- 
sideration of the private medical expense you incurred in securing 
treatment for your ear or heart condition. 

Above conditions are not considered to be causally related to the 
injury you sustained on October 10, 1956, which has been accepted 
by the Bureau as a mild cerebral concussion, lacerations of the scalp, 
and other external minor trauma. 

Medical expense incurred in securing treatment for conditions 
unrelated to your accepted injuries must be considered as your 
personal obligation. Receipts and statements are returned for proper 
disposition. 

Very truly yours, 
E. W. Laws, Fiscal Officer. 
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MATTHEW EPSTEIN 
Wasuincton, D. C., December 18, 1956. 
DeEPARTMENT OF LABor, 
Bureau of Employees’ Compensation, 
Washington, D. C. 

Dear Srrs: Mr. Matthew M. Epstein, a Government employee, 
residing at 3625 Ellicott Street NW., has been a patient of mine since 
January 25, 1950, when he was first referred to me for cardiac evalua- 
tion. Mr. Epstein has coronary heart disease with a posterior myo- 
cardial infarct and angina pectoris. 

The angina pectoris first made its appearance in December 1949. 
Mr. Epstein’s health had improved steadily so that he has had little 
or no angina pectoris during 1953 to the latter part of this year. [ 
most recently saw him on November 28, 1956, when he stated that 
6 weeks previously he suffered cerebral concussion when the ceiling 
of the room in which he was standing in the old Post Office Building 
fell in on him, when the pendulum from the tower clock crashed 
through several floors of the building. He spent 10 days in Providence 
Hospital under the care of the United States Public Health Service. 
Four days after the accident he developed double vision which has 
gradually improved. He returned to work about 2 weeks prior to 
the last visit to me. Beginning about the middle of October 1956, 
2 weeks after his accident, when he first started outdoors, he noticed 
a regular amount of midchest tightness on any moderate amount of 
hurry, forcing him to slow greatly or to stop. The distress has reg- 
ularly recurred since that time with a goodly amount of effort. 

On examination on November 28, 1956, Mr. Epstein appeared well. 
He weighed 169 pounds. His blood pressure was 140 systolic, 100 
diastolic. His cardiac rhythm, rate, and sounds were normal. The 
lungs were clear. Examination of the abdomen was negative. There 
were good and equal pulsations in all peripheral arteries. There were 
healed lacerations over the scalp. 

Mr. Epstein has apparently developed a moderate increase of his 
angina pectoria following the accident which caused his cerebral 
concussion. The mechanism for this increase in angina, while not 
entirely clear, is very possibly due to coronary thrombosis developing 
during the time that Mr. Epstein was unconscious and presumably 
in shoek following the blow he received on his head. It is very likely 
then, in my opinion, that the worsening in Mr. Epstein’s cardiac 
status, which may be only temporary, is a direct result of his recent 
accident. 

Sincerely yours, 
BerNnarD J. WALSH. 


DepaRTMENT OF LaBor, 
Bureau OF Empioyess’ COMPENSATION, 
Washington 25, D. C., March 27, 1287. 
Mr. Matruew M. Epstern, 
Washington, D. C. 

Dear Sir: As a result of your injury of October 10, 1956, and 
based on the available medical evidence, we have accepted mi'd 
cerebral concussions, lacerations of scalp, and other external minor 
trauma. 
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The weight of medical evidence does not support a relationship 
between any cardiac condition, either on the basis of primary cause 
or material aggravation. Furthermore, the evidence fails to support 
findings of fracture in any area of the head. 

We note that the opinion of Dr. Bernard J. Walsh, expressed in his 
report of December 18, 1956, is based in part on the presumption that 
you were “in shock” following the accident, not borne out by medical 
evidence covering events following injury. 

In the circumstances, we are not accepting the cardiac condition as 
in relation to injury. 

You are peivibeged to show wherein the foregoing may be in error. 

Very truly yours, 
Danie, M. Goopacre, 
Chief Claim Examiner. 


By R. C. Enos. 


Wasuinorton, D. C., June 25, 1957. 
Hon. H. ALEXANDER SMITH, 
United States Senate, 
Washington, D. C. 
(Attention Miss Elizabeth Wherry.) 


Dear Senator Situ: This refers to my letter of May 27, 1957, 
requesting your kind assistance in procuring private legislation for 
reimbursement of certain men I have paid out and loss I have 
sustained as a result of an accident which the Government claims it 
is not liable. 

The actual expenses and losses which I have incurred and sustained 
on October 10, 1956, when I was hit on the head and body and buried 
beneath falling plaster and tile occasioned by a 1,200 pound weight 
tearing loose from the clock located in the tower of the Old Post 
Office Building at 12th Street and Pennsylvania Avenue NW., 
Washington, D. C., are as follows: 

1. An upper denture which was cracked by the blow on my head and 

which had to be replaced by Dr. Joseph T. Forster, 5503 5th St. 

NW., Washington, D C., a receipted bill for which is in my posses- 

sion, gui the aun orwell Wis ss ek We seb ocelot. $200. 00 
2. Asuit, consisting of coat and trousers, purchased on July 9, 1956, from 

Farnsworth, Reed, Ltd., 816 17th St. NW., Washington, D. C, for 

$64.80 less 5 percent depreciation .............---.---.----- E 61. 56 
3. A pair of shoes, purchased in July 1956 from Boyce & Lewis, 439 7th 

St. NW., Washington, D. C., for $21.37, less 5 percent depreciation. 20. 31 


ica nia ke eae in ee cnivbadeberabansaaiunas 281. 87 


In my letter to you of May 27, 1957, I called to your attention that 
in response to my request of the General Services Administration 
(custodian of the Old Post Office Building) to be reimbursed for the 
above personal property loss, the regional counsel of that agency 
rejected my claim in its entirety, advising me that the accident hap- 
pened as the result of a “‘natural phenomena” and that the Government 
is not liable. 

Thanking you again, I am 

Sincerely, 
Martuew M. Epstein, 


O 
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THOMAS HELMS AND OTHER EMPLOYEES OF THE 
BUREAU OF PUBLIC ROADS 


FEBRUARY 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Porr, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R, 5424] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 5424) for the relief of Thomas Helms and other employees of 
the Bureau of Public Roads, having considered the same, report 
ee thereon without amendment and recommend that the bill 
do pass. 

The bill would direct the Secretary of the Treasury to pay sums 
specified in the bill to certain employees of the Bureau of Public 
Roads of this Department whose personal property was destroyed in 
a fire on January 19, 1957, at the Haines, Alaska, depot of the Bureau. 

The claims of these employees were filed under the Federal Tort 
Claims Act (60 Stat. 342) and, after full examination in accordance 
with the provisions thereof, have been disallowed for the reason that 
such claims were not of a nature for which a private person would be 
liable under like circumstances. 

The amounts which would be paid under the bill to each of the six 
employees who suffered loss of personal property in the fire at Haines, 
Alaska, are fully substantiated, however, by proper records of the 
Bureau of Public Roads. The personal property destroyed consisted 
of small tools and work clothing which were stored in lockers in the 
building where the fire occurred. 
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THe SECRETARY OF COMMERCE, 
Washington 25, November 1, 1.947. 
Hon. Emanuet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Cuartrman: This is in reply to your request of March 2, 
1957, for the views of this Department concerning H. R. 5424, a bill 
for the relief of Thomas Helms and other employees of the Bureau 
of Public Roads, 

The Department recommends enactment of the pending bill. 

The bill would direct the Secretary of the Treasury to pay sums 
specified in the bill to certain employees of the Bureau of Public Roads 
of this Department whose personal property was destroyed in a fire 
on January 19, 1957, at the Haines, Alaska, depot of the Bureau. 

The claims of these employees were filed under the Federal Tort 
Claims Act (60 Stat. 342) and, after full examination in accordance 
with the provisions thereof, have been disallowed for the reason that 
such claims were not of a nature for which a private person would be 
liable under like circumstances. 

The amounts which would be paid under the bill to each of the six 
employees who suffered loss of personal property in the fire at Haines, 
Alaska, are fully substantiated, however, by proper records of the 
Bureau of Public Roads. The personal property destroyed consisted 
of small tools and work clothing which were stored in lockers in the 
building where the fire occurred. 

The Department, therefore, recommends enactment of H. R. 5424. 

The Bureau of the Budget has advised that it would interpose no 
objection to the submission of this report to the committee. 

Sincerely yours, 
SrincLaiR WEEKs, 
Secretary of Commerce. 
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Names and addresses of owners of property destroyed 


Thomas Helms, General Delivery, Haines, Alaska: 
1 rain jacket- 
1 pair coveralls -. 
Eddie L. Mellott, Haines, Alaska: 
1 Parka 
1 pair hip boots____- : 
1 pair heavy aviator-type pants F 
Lee R. Kinnan, Haines, Alaska: 
Mechanics tools valued at Gs 5 
1 wool coat____--- ' ‘ ‘dats 
1 pair hip boots 
2 suits rain gear 
John M. Rorex, General Delivery, Haines, Alaska: 
1 pair hip boots 
1 pair shoe pacs 
Marvin L. Smith, Box 38, Haines, ‘Alaska: 
1 heavy wool coat. 
1 wool cap 
Foul-weather clothing- --_- 
Thomas A. Ward, Haines, Alaska: 
1 suit foul-weather gear a 
i pair heavy pants__- ews 
1 pair hip boots___- el 
John W. Thompson, Haines, Alaska: 


ROADS 


18 
15 


Thompson was absent on jury duty but fellow employees state that 
he had in his locker which was destroyed, 1 parka and at least 1 suit 
of foul-weather gear. Estimated value of the parka is $25 and the 


rain gear, $12.! 


! Subsequent investigation disclosed that the fellow employees were mistaken and Mr. 
no equipment in his locker. 


Note.—All clothing was completely destroyed by the fire. 
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MRS, ELBA HAVERSTICK CASH 


Fesrvuary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Burpick, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 6963] 


The Committee on the Judicary, to whom was referred the bill 
(H. R. 6963) for the relief of Mrs. Elba Haverstick Cash, having 
considered the same, report favorably thereon with amendments 
and recommend that the bill do pass. 

The amendments are as follows: 

Page 1, line 6, strike the amount $25,000” and insert $21,700”. 

Page 1, line 9, strike “May” and insert ““March’’. 

Page 2, line 2, after the word “Provided” insert: 


That the enactment of this Act shall not alter Mrs. Elba 
Haverstick Cash’s right to insurance payments as_ the 
beneficiary of a policy of National Service Life Insurance 
on the life of her son, Ralph Raymond Haverstick: And 
provided further,”’ 

PURPOSE 


The purpose of the proposed legislation is to pay Mrs. Elba Haver- 
stick Cash, of St. Louis, Mo., $21,700 in full settlement of her claims 
against the United States as a result of the death of her son, Ralph 
Raymond Haverstick, from injuries he sustained while a patient in a 
Veterans’ Administration facility. 


STATEMENT 


Mrs. Elba Haverstick Cash’s son, Ralph Raymond Haverstick, was 
a veteran of two periods of service in the Armed Forces of the United 
States. His last period of service extended from December 27, 1942, 
to May 29, 1943. He was given a medical discharge with a diagnosis 
of dementia praecox, and on October 9, 1943, he was admitted to the 
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Veterans’ Administration hospital at Danville, Ill. He remained a 
patient in Veterans’ Administration facilities to the date of his death 
on March 30, 1955. 

The circumstances surrounding Mr. Haverstick’s injuries are out- 
lined as follows in the Veterans’ Administration report to this com- 
mittee on H. R. 6963: 


On February 23, 1955, attendants in the Veterans’ Ad- 
ministration hospital, Danville, Lll., reported that Mr. Haver- 
stick had engaged in a fight with another patient. The ward 

hysician was called, and it was determined that the veteran 
sustained severe brain injuries. Mr. Haverstick was 
transferred to the Veterans’ Administration hospital, Chi- 
cago, Ill., where an operation was performed. The veteran 
subsequently died, as the result of his injuries, on March 30, 
1955. 

Because of suspicious circumstances noted as the result of 
an investigation conducted by the Veterans’ Administration, 
the assistance of the Federal Bureau of Investigation was re- 

uested, for further investigation. Extensive inquiry dis- 
closed that the veteran’s injuries re3ulted from mistreatment 
by hospital attendants, in attempting, after his refusal, to 
effect a necessary change of clothing. 


The mistreatment referred to occurred on February 23, 1955, when 
attendants attempted to change the veteran’s clothing. The material 
submitted to the committee indicates that Mr. Haverstick was kicked 
several times in the course of the struggle. After the struggle, he 
was strapped to a bench. At that time, apparently, the attendants 
were not aware of the seriousness of Mr. Haverstick’s injuries, and it 
was about an hour later that one of the attendants reported to a nurse 
that Haverstick was unconscious. The veteran was then removed to 
a bed, and the doctor notified, That doctor found that the patient 
was in a serious condition and directed that the doctor in charge of 
the hospital and the ward doctor be called. It was determined that 
the man was in shock and that his was an emergency case because of 
a bad injury. Mr. Haverstick was transferred to the Veterans’ 
Administration hospital in Chicago for surgery, as outlined in the 
Veterans’ Administration report. 

The circumstances of this case are such that this committee has 
concluded that this matter is a proper subject of legislative relief. 
The Veterans’ Administration has indicated in its report that. is 
opposed to special legislative treatment in this case, because benefits 
are currently being paid Mrs. Cash at the rate of $75 a month under 
the. authority of section 501 (a) of title 38, United States Code. 
That report further notes that she is receiving payments as the bene- 
ficiary of a $5,000 national service life insurance policy. ‘This com- 
mittee has determined that the lump-sum payment made to Mrs. 
Cash should be in lieu of the monthly death-compensation benefit, 
but that the payments under the national service life insurance 
policy should not be affected. Accordingly, the committee recom- 
mends that the bill be amended to make it clear that Mrs. Cash’s 
right to life-insurance payments will not be affected by the bill’s 
enactment. Further, the committee recommends that the bill be 
amended to provide for a payment of $21,700. Accordingly, the 
committee recommends that the amended bill be considered favorably. 
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The committee has been advised that an attorney has rendered 
services in connection with this claim, and, accordingly, the bill 
carries the customary attorney’s-fee proviso. 


DEPARTMENT OF JUSTICE, 
Washington, November 14, 1957. 
Hon. EMaNnvuet CELLER, 
hairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: This is in response to your request for the 
views of the Department of Justice on the bill (H. R. 6963) for the 
relief of Mrs. Elba Haverstick Cash. 

The bill would provide for payment of the sum of $25,000 to Mrs. 
Elba Haverstick Cash in full settlement of all of her claims against the 
United States arising out of the death of her son from injuries sus- 
tained by him while a patient in a Veterans’ Administration facility. 
The bill further provides that any payment in excess of 10 percent of 
the amount appropriated for services rendered in connection with the 
claim shall be unlawful, and any violation of such provision shall be 
deemed a misdemeanor and, upon conviction thereof, shall carry a 
fine of not exceeding $1,000. 

From the information contained in the files of the Department of 
Justice concerning this matter, it appears that Ralph Raymond 
Haverstick, 35 years old, had been an inmate of the Danville, Ill, 
Veterans’ Administration hospital for 12 years. As a schizophrenic, 
he was a patient in the ward for acutely disturbed patients. On the 
morning of February 23, 1955, in the course of an altercation with 
four hospital attendants about changing his clothing, Haverstick 
suffered severe brain injuries, from the results of which he subse- 
quently died on March 30, 1955. The original testimony of the four 
attendants concerning the incident was to the effect that Haverstick 
and another patient in the acutely disturbed ward had engaged in a 
fight, during which Haverstick was kicked about the head, neck, and 
shoulders by the other patient. Discrepancies in this testimony led 
to a full investigation of the matter by the FBI and, subsequently to 
the presentation of a case against the four attendants to a Federal 
gand jury in April 1955, This presentation resulted in a “no true 

ill.” Subsequent to this, three of the hospital attendants recanted 
their previous testimony, stating that it had been false, and that 
Haverstick had been kicked in the head and back by the fourth at- 
tendant, Robert White Gassaway. In May 1955, a Federal grand 
jury returned an indictment against Gassaway, charging him with 
assault and manslaughter under title 18, United States Code, sections 
113 and 1112, and a civil-rights count. Gassaway was tried in the 
‘District Court for the Eastern District of Illinois on October 11, 1955. 
The jury returned a verdict of “not guilty.” No transcript of the 
trial testimony was made. 

The claim embodied in this bill is based upon assault and battery 
and, as such, is not cognizable under the Federal Tort Claims Act, 
Bpich Aran such claims from the purview of the act (28 U.S. C. 
2680 (h)). 

. Whether the bill should be enacted presents a question of policy 
on which the Department makes no recommendation. 
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As noted above, no transcript of the record of trial was made. 
Should the committee so desire, it may, of course, obtain such a 
transcript from the court reporter. In the absence of such a tran- 
script, the salient points of the witnesses’ statements as given to the 
FBI have been set out herein. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
W. Witson Waite, 
Assistant Attorney General. 


VETERANS’ ADMINISTRATION, 
Washington, D. C., July 24, 1957. 
Hon. Emanvuet CeELcer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Cetter: Further reference is made to your letter request- 
ing a report by the Veterans’ Administration relative to H. R. 6963, 
85th Congress, a bill for the relief of Mrs. Elba Haverstick Cash, which 
provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to Mrs. Elba Haverstick Cash, St. Louis, Missouri, the sum of $25,000. 
The payment of such sum shall be in full settlement of all claims of the 
said Mrs. Elba Haverstick Cash against the United States arising out 
of the death on May 30, 1955, of her son, Ralph Raymond Haverstick 
(Veterans’ Administration claim numbered XC-3227005) from injuries 
sustained by him while a patient in a Veterans’ Administration facility. 
This claim is not cognizable under the Federal Tort Claims Act: 
Provided, That no part of the amount appropriated in this Act in excess 
of 10 per centum thereof shall be paid or delivered to or received by 
any agent or attorney on account of services rendered in connection 
with this claim, and the same shall be unlawful, any contract to the 
contrary notwithstanding. Any person -yiolating the provisions of 
this Act shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be fined in any sum not exceeding $1,000.” 

The records disclose that Ralph Raymond Haverstick (XC- 
3227005) served in the Armed Forces of the United States from 
October 10, 1939, to March 21, 1940, and again from December 27, 
1942, to May 29, 1943. He received a medical discharge from both 
periods of service with a diagnosis of dementia praecox. 

Based on his claim for service-connected disability-compensation 
benefits, Mr. Haverstick was found to be 30 percent disabled on 
account of dementia praecox, and was awarded comepnsation therefor. 
On October 9, 1943, the veteran was admitted to the Veterans’ 
Administration hospital, Danville, Ill., with a diagnosis of dementia 
praecox, hebephrenic type. He remained a patient in Veterans’ 
Administration facilities to the date of his death, March 30, 1955 
(referred to in the bill as May 30, 1955). During that period, he was 
continuously rated as totally disabled for compensation purposes and, 
for most of that period, his mother, Mrs. Elba Haverstick (or, follow- 
ing her remarriage, Mrs. Elba Haverstick Cash), the claimant of 
H. R. 6963, was paid disability compensation in varying amounts, 
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ranging from $138 to $190 per month, as guardian of the person and 
estate of Ralph Raymond Haverstick. 

On February 23, 1955, attendants in the Veterans’ Administration 
hospital, Danville, Ill., reported that Mr. Haverstick had engaged in 
a fight with another patient. The ward physician was ae and. it 
was determined that the veteran had sustained severe brain injuries. 
Mr. Haverstick was transferred to the Veterans’ Administration 
hospital, Chicago, Ill., where an operation was performed. The 
veteran subsequently died, as the result of his injuries, on March 30, 
1955. 

Because of suspicious circumstances noted as the result of an 
investigation conducted by the Veterans’ Administration, the assist- 
ance of the Federal Bureau of Investigation was requested, for further 
investigation. Extensive inquiry disclosed that the veteran’s injuries 
resulted from mistreatment by hospital attendants, in attempting, 
after his refusal, to effect a necessary change of clothing. 

The case was presented to a Federal grand jury at Danville, Ill., 
which returned a “no true bill.” Subsequent developments in the 
case led to the arrest of 3 hospital attendants and, on May 3, 1955, 
a Federal grand jury rendered an indictment against 1 of the attend- 
ants, Robert Gassaway, charging him with voluntary manslaughter, 
involuntary manslaughter, assault, and violation of civil rights, but 
exonerated the other attendants. Mr. Gassaway was tried before a 
jury in the United States district court, Danville, Ill., and on October 
14, 1955, was found not guilty on all counts. Following his acquittal, 
removal charges were initiated by the manager of the hospital because 
of patient abuse, but, before they were processed, Mr. Gassaway 
resigned his position on October 19, 1955. A second hospital attendant 
was reduced in grade, relieved of supervisory responsibilities, and 
restricted from ever exercising them in the future; the third attendant 
was reinstructed in this aspect of patient care; and a fourth was 
reprimanded. 

On April 11, 1955, the claimant of H. R. 6963 filed a claim for death- 
compensation benefits as the dependent mother of the veteran. Sec- 
tion 31 of the act of March 28, 1934 (48 Stat. 526; 38 U.S. C. 501 (a)), 
provides, in part: 

“Sec. 31. Where any veteran sufferers or has suffered an injury, or 
an aggravation of any existing injury, as the result of training, hos- 
pitalization, or medical or surgical treatment, awarded him under any 
of the laws granting monetary or other benefits to World War veterans, 
or as the result of having submitted to examination under authority 
of the War Risk Insurance Act or the World War Veterans’ Act, 1924, 
as amended, and not the result of his misconduct, and such injury or 
aggravation results in additional disability to or the death of such 
veteran, the benefits of Public Law Numbered 2, of Public Law 
Numbered 78, and of this title shall be awarded in the same manner 
as if such disability, aggravation, or death were service connected 
within the meaning of such laws, * * *.” 

By decision dated January 30, 1956, the office of original jurisdiction 
held that the veteran’s death was the result of injuries received while 
being hospitalized in a Veterans’ Administration hospital. Payment 
of death-compensation benefits was not commenced, however, until 
April 10, 1957, the date of receipt of proof of Mrs. Cash’s dependency. 
She is currently receiving death compensation of $75 per month. At 
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this point it may be noted that the $75 monthly award of death com- 
pensation would aggregate roughly $18,000 over a period of 20 years, 
the approximate life expectancy of a female of Mrs. Cash’s age. Mrs. 
Cash, as beneficiary of a policy of national service life insurance issued 
to the veteran in the amount of $5,000, was also awarded payments of 
$144.95 per month for 36 months, beginning March 30, 1955. 

H. R. 6963 proposes to direct payment of $25,000 to Mrs. Elba 
Haverstick Cash ‘‘in full settlement of all claims of the said Mrs. 
Elba Haverstick Cash against the United States arising out of the 
death * * * of her son, Ralph Raymond Haverstick * * * from 
injuries sustained by him while a patient in a Veterans’ Administra- 
tion facility.’”’ As the payments of death compensation and insurance 
benefits to Mrs. Cash are predicated on the death of her son, it 
appears that the enactment of H. R. 6963 would require the discon- 
tinuance of those payments, and would preclude any future payments 
to her by the United States based upon the veteran’s death. 

The Congress has provided in section 31 of the act of March 28, 
1934, supra, for the payment of death-compensation benefits for 
deaths incurred as the result of hospitalization by the Veterans’ 
Administration. As indicated, such benefits are currently being paid 
monthly to Mrs. Cash. The circumstances of this case have been 
carefully considered, and no reason is apparent why it should be 
accorded special legislative treatment through the lump-sum payment 
of the gratuity proposed. 

Advice has been received from the Bureau of the Budget that 
there would be no objection to the submission of this report to your 
committee. 

Sincerely yours, 
Joun S. PATTERSON, 
Deputy Administrator 
(For and in the absence of H. V Higley, Administrator). 


O 
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DWIGHT J. BROHARD 


Fesruary 27, 1958—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. AsHmore, from the Committee on the Judiciary, submitted the 
following 


REPORT 


(To accompany H. R. 7203) 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 7203) for the relief of Dwight J. Brohard, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 

At the end of the bill insert: 


In the audit and settlement of the acounts of any certify- 
ing or disbursing officer of the United States, full credit shall 
be given for any amount disbursed to Dwight J. Brohard 
for which relief from liability is accorded to him by this Act. 


The Department of Health, Education, and Welfare in its report 
dated December 19, 1957, gives in detail the history of this proposed 
legislation and that Department indicates that it does not object to 
the favorable consideration of the bill. After careful review of the 
report your committee concurs in that recommendation and recom- 
mend favorable consideration of the bill. 

The report is as follows: 


DEPARTMENT OF Heattu, EpucatTion, AND WELFARE, 
Washington, December 19, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Cuarrman: This letter is in response to your roapent of 
May 7, 1957, for a report on H. R. 7203, a bill for the relief of Dwight 
J. Brohard. 

The bill would provide that Dwight J. Brohard, of Alameda, Calif., 
be relieved of all liability to pay to the United States the sum of 
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$2,132.62, representing reimbursement of compensation paid him for 
work with the Bureau of Federal Credit Unions of this Department 
for employment during the period of January 3, 1956, until October 6, 
1956. 

In the course of our review of this case we developed a statement of 
facts which has been enclosed for your consideration. 

In general, this Department has favored private relief bills only 
when there are strong equities for making a special exception from the 
general rule of law which applies in the given case and when the 
particular case is either unique or is so unusual that a private relief 
act will not do violence to the basic principle of equal legal treatment 
for all persons under like circumstances. In the light of the facts 
outlined in the enclosure, we would not object to favorable considera- 
tion of this bill by the Congress, especially in view of the fact that 
otherwise the Government would get a windfall by keeping both the 
benefit of Mr. Brohard’s services and the fees collected therefor, and 
that return of the salary for almost a year’s work would be a severe 
penalty and might work a hardship on him. Your committee is, of 
course, in a better position than this Department to determine 
whether the precedents for private-relief legislation in dual-employ- 
ment law cases are such as to make the present case no less deserving. 

We assume that enactment of such a bill as the instant one would be 
construed to relieve the certifying and disbursing officers of liabilit 
on account of the technically Ulegal payments made to Mr. Sechaed. 
However, in order to avoid any doubt on this point, we suggest that, 
if the bill is favorably considered, a sentence along the following lines 
be added to the bill: “In the audit and settlement of the accounts of 
any certifying or disbursing officer of the United States, full credit 
shall be given for any amount disbursed to Dwight J. Brohard for 
which relief from liability is accorded to him by this Act.” 

The Bureau of the Budget advises that it perceives no objection to 
the submission of this report to your committee. 

Sincerely yours, 
M. B. Fotsom, Secretary. 


FACTUAL INFORMATION DEVELOPED WITHIN THE DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE IN REVIEW OF CASE OF DWIGHT 
J. BROHARD 


1. Dwight J. Brohard was employed as a Federal credit-union ex- 
aminer, GS-7, $4,525 per annum in the Bureau of Federal Credit 
Unions of the Social Security Administration of this Department from 
January 3 to October 6, 1956. 

2. He was appointed as a career-conditional employee subject to 
completion of a 1-year probationary period. 

3. Mr. Brohard, a regular Navy officer retired for length of service, 
received during the period of employment as a Federal credit-union 
examiner a total of $2,132.62 in salary. This is the amount specified 
in H. R. 7203, bill for the relief of Dwight J. Brohard. His retired 
pay was $3,861 per year. 

4. Mr. Brohard was paid from fees collected from Federal credit 
unions on the basis of his examiner services. The fees so collected 
exceeded the disbursement for his salary and reimbursement for travel 
‘expenses while on official travel status. 
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5. His services were entirely satisfactory and would have been con- 
tinued if he were eligible for Federal employment. 

6. Under the so-called dual-employment statute (act of July 31, 
1894, 5 U. S. C. 62), as interpreted by decisions of the Comptroller 
General, Regular officers retired for reasons other than disability may 
not be appointed to or hold a civilian office or position with the Federal 
Government, if either the rate of retired pay or the rate of compensa- 
tion fixed for the civilian office or position is $2.500 or more per year. 
It has further been ruled that this disqualification applies even when 
the compensation for civilian employment comes from nonappro- 
priated funds. Mr. Brohard’s employment with, and receipt of 
salary from, the Bureau was, therefore, illegal, even though salaries 
and expenses incurred by the Bureau are defrayed from fees collected 
by the Bureau from Federal credit unions under its jurisdiction. The 
facts from which his disqualification may be deduced were disclosed 
in his application for civilian employment (form 57) in which he stated 
that he was “Retired from United States Navy after 21 years’ service. 
Now in receipt of retired pay,” and in his appointment affidavit 
(form 61), in which he referred to “Regular Navy retirement.” The 
disqualification was evidently overlooked in processing his aplica- 
tion, perhaps because of the confusing and inherently inconsistent 
patchwork of dual-employment and dual-compensation laws and of 
the various exceptions engrafted and interpretations placed on them. 

7. The explanation of the dual-employment and dual-compensation 
laws, which was sent to retired naval officers (presumably including 
Mr. Brohard), by the Commandant of the 12th Naval District (12 
ND Notice 12050) after the date of Mr. Brohard’s application but 
shortly before his appointment to civilian employment, erroneously 
stated that the dual-employment law was limited to permanent ci- 
vilian positions and that such an officer could accept a temporary po- 
sition if the combined military retired pay and civilian salary did not 
exceed $10,000 (the limit of the dual-compensation law). Statements 
of Mr. Brohard in our files indicate that he regarded his civilian “con- 
ditional career” appointment as “temporary” during the 1-year pro- 
bationary period and therefore as a “temporary position” in the above- 
mentioned sense. He was, however, hired for a permanent position 
(subject to the usual probationary period) and he did not at the time 
he applied for the position bring to the attention of the emploving 
agency the fact that he desired only temporary employment; had he 
done so he may not have been hired at all, and certainly not for a 
permanent position. 

8. When he received with one of his monthly retired pay checks an 
explanation of the dual-employment law, which showed no exception 
for temporary positions, he came forward and inquired of the Navy 
as to his right and, upon being referred to this Department, submitted 
the matter for decision to his civilian superiors, with the result that 
his employment was terminated. 
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DepaRTMENT OF Heattu, EpucatTion, AND WELFARE, 
Orrice or THE ReGcionaL Drrecror, 
San Francisco, Calif., October 22, 1956. 
Mr. Dwicur J. Browarp, 
Alameda, Calif. 


Dear Mr. Bronarp: We regret to advise you that because of your 
status as a Navy officer retired under the provisions of title 34, 
United States Code Annotated, section 410 (b), with retired pay in 
excess of $2,500 per year, your employment with our Department 
was and is prohibited by the provisions of title 5, United States Code 
Annotated, section 62. (See 35 Comp. Gen. 657.) 

The Comptroller General of the United States has ruled that the 
appointment of a retired officer to a civilian position in violation of 
title 5, United States Code Annotated, section 62, is void from the 
beginning, that the entire payment of civilian compensation from the 
date of appointment is illegal and that the employee must be charged 
with the entire salary of the civilian position paid him from the date 
of appointment. (See 21 Comp. Gen. 1129.) 

Accordingly, we must ask that you refund to the United States the 
amount of compensation paid you for your position in this Depart- 
oat The balance due on this account is $2,132.62, computed as 

ollows: 


Gross Retire- 


Salary paid (total): Jan. 3-July 28, 1956, at $3,670; 

July 29-Oct. 6, 1956, at $4,525 $2, 973. s $178. 38 om, 10 $21.25 | $2, 605. 29 
Less check for pp- 20-56 (Sept. 23-Oct. 6) canceled. . 149. Ss : | 149. 45 
Adjustment on current payroll for total deductions..| 367. 3 “178.38 | 168.10 | 21. 25 | 
Travel vouchers applied: September 1956, $241.44; 

Cet, BER, TGS) GUE, ens Sewicecdscsissicivesbdctins 


Balance to be refunded 


Your remittance should be by cashier’s check or money order 
payable to DHEW, Region LX, and should be mailed to this office 
promptly. 

Sincerely, 


F. W. Hunter, Regional Director. 
O 
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CHARLES J. JENNINGS 


Fesruary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Porr, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 7267] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 7267) for the relief of Charles J. Jennings, having considered 
the same, report favorably thereon with an amendment and recom- 
mends that the bill as amended do pass. 

The amendment is as follows: 

Strike out all after the enacting clause and insert in lieu thereof: 


That Second Lieutenant Charles J. Jennings, Army of the United States, retires 
(service number 01641433), is relieved of liability to repay to the United States 
the sum of $10,744.41, which was paid to him as retired pay for the period begin 
ning July 20, 1950, and ending August 3, 1955, in violation of section 212 of the 
Act of June 30, 1932, as amended (5 U.S. C. 59a). In the audit and settlement of 
the accounts of any certifying or disbursing officer of the United States, full 
credit shall be given for any amounts for which liability is relieved by this Act. 

Sec. 2. The Secretary of the Treasury shall pay, out of any money in the 
Treasury not otherwise appropriated, to the said Charles J. Jennings an amount 
equal to all amounts paid by him to the United States, or withheld from his retired 

ay, before the date of enactment of this Act on account of liability of which 
e is relieved by the first section of this Act. 

Sec. 3. Notwithstanding any contract no money shall be paid, or delivered to, 
or received by any agent or attorney on account of services rendered in connection 
with this matter. Any person who violates any provision of this section is guilty 
t a misdemeanor and upon conviction thereof shall be fined not more than 

STATEMENT OF FACTS 


Second Lieutenant Jennings, United States Army, was found to be 
peremeenty incapacitated for service as a result of severe, chronic, 
ronchial asthma incurred in June 1944 as an incident of service in 


the Army but not as a result of combat with an enemy of the United. 
States or the explosion of an instrumentality of war. He was accord- 
ingly placed on the retired list, United States Army. 
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This retirement status entitled Mr. Jennings to receive monthly pay 
of $143.75. This was increased to $172.50 July 1, 1946; to $179.40 
May 1, 1952; and to $190.16 April 1, 1955. Mr. Jennings was never 
a member of the United States Army Reserve. 

On July 20, 1950, Mr. Jennings was employed at the United States 
Army Signal School, Fort Monmouth, N. J. At the time of his 
application for this job, Jennings reported that he was receiving 
retirement pay from the Army. 

On November 4, 1953, Mr. Jennings submitted a statement (as 
required) to the Department of Army certifying that he was holding a 
civilian position in the United States Government. On June 4, 1956, 
he again submitted such a report. 

On April 2, 1957, a letter was sent to Mr. Jennings from the Retired 
Pay Division of the United States Army Finance Center. The letter 
informed Mr. Jennings that he was subject to dual salary restrictions 
imposed by section 212 of the act of June 1932 which places a restric- 
tion on the combined total salary and retired pay being received for 
or on account of commissioned service. They informed Mr. Jennings 
that he owed $10,744.41 in overpayment of retired pay. 

Beginning in May of 1957, two-thirds of Mr. Jennings’ monthly 
retirement pay is being deducted to satisfy this indebtedness. 

At the presi nt time, Mr. Jennings is in ill health. He is presently 
45 years old and has already suffered 4 strokes. At present, he is 
unable to work and owes his employer 30 days of advanced sick leave. 
Mr. Jennings’ only present income is the retirement pay and two-thirds 
of that is being deducted leaving only $63.38 a month. He is married 
and has an 11-year-old daughter. 

The Department of the Army has no objection to the enactment of 
the bill for relief, but does propose the bill be amended. 

The bill has been amended to conform with the Army recommenda- 
tion and therefore, your committee recommend favorable considera- 
tion of the bill as amended. 


DerpaRTMENT OF THE ARMY, 
Washington, D. C., October 11, 1957. 
Hon. Emanvet CE.Lter, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrMan: Reference is made to your request to the 
Secretary of the Army for the views of the Department of the Army 
with respect to H. R. 7267, 85th Congress, a bill for the relief of Charles 
J. Jennings. 

This bill provides as follows: 

“That Second Lieutenant Charles J. Jennings, United States Army, 
retired (serial number 01641433), is relieved of liability to repay to 
the United States the sum of $10,744.41, which was erroneously paid 
to him as retired pay for the period beginning July 20, 1950, and end- 
ing August 3, 1955, in violation of section 212 of the Act approved 
June 30, 1932 (5 U.S. C. 59a). In the audit and settlement of the 
accounts of any certifying or disbursing officer of the United States, 
- a shall be given for any amounts for which liability is relieved 

y this Act.” 

The Department of the Army has no objection to the above-men- 

tioned bill. 
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Records of the Department of the Army show that Charles John 
Jennings was born on March 14, 1911, in Emmetsburg, lowa. On 
April 11, 1934, he enlisted in the Regular Army of the United States 
in the grade of private. He reenlisted in the Regular Army and con- 
tinued to serve on active duty until February 12, 1940, when he was 
discharged from the Regular Army, and enlisted in the Regular Army 
Reserve. On September 11, 1940, he again enlisted in the Regular 
Army, and remained on active duty until December 30, 1942, when he 
was discharged from the Regular Army for the convenience of the 
Government, in the grade of first sergeant, in order to accept an ap- 

ointment as a second lieutenant in the Army of the United States. 

e was yoy a second lieutenant in the Army of the United 
States on December 31, 1942, and remained on active duty from that 
date until February 1, 1946. On the latter date, he was released 
from active duty by reason of physical disability. 

Lieutenant Jennings was found to be permanently incapacitated 
for active service as a result of severe, chronic, bronchial asthma 
incurred in June 1944 as an incident of service in the Army but not as 
a result of combat with an enemy of the United States or the explosion 
of an instrumentality of war. 

Accordingly, Lieutenant Jennings was placed on the retired list, 
Army of the United States. The War Department (now Department 
of the Army), certified to the Veterans’ Administration that he had 
contracted a permanent disability in the line of duty and was entitled 
to retirement as a second lieutenant, effective February 2, 1946, in 
the amount of $143.75. His entitlement to disability retired pay 
accrued under sections 1245 and 1275, Revised Statutes, as applied to 
Army of the United States officers by section 5 of the act of April 3, 
1939 (53 Stat. 557). These sections provide for the retirement of any 
officer at 75 percent of his basic pay, when he “has become incapable 
of performing the duties of his office.” Lieutenant Jennings’ retired 
pay was increased to $172.50 per month on July 1, 1946, to $179.40 
per month on May 1, 1952, and to $190.16 per month on April 1, 1955. 

Lieutenant Jennings had occupied a military status as a com- 
missioned officer in the Army of the United States without component. 
He held this appointment under the act of September 22, 1941 (55 
Stat. 728) which provided for temporary Army of the United States 
commissions which would terminate, unless sooner vacated, after the 
emergency plus 6 months. The Comptroller General of the United 
States ruled that under law, all Army of the United States commissions 
without component, terminated on July 1, 1948 (35 Comp. Gen. 191 
(1955)). Accordingly, although he still receives disability retirement 
pay, Mr. Jennings has technically had no military status since June 
30, 1948. It is important to note that the only commission he ever 
held was in the Army of the United States, and that he was not a 
member of a Reserve component of the Army upon retirement. 

On April 25, 1950, Mr. Jennings was sent a notice of his right to 
elect certain options for retirement pay benefits under section 411 of 
the Career Compensation Act of 1949 (63 Stat. 802, 823). At that 
time, in accordance with law, it was determined that when retired, 
he was under a disability of 30 percent. Mr. Jennings elected to 
continue to receive his then monthly disability retirement pay of 
$172.50, as the highest of the available options. 
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On November 4, 1953, Mr. Jennings submitted a required statement 
to the Department of the Army, certifying that he! was holding a 
civilian position in the United States Government, On June 4, 1956, 
he again submitted such a report indicating that he was holding a 
civilian position in the United States Government, On April 2, 1957, 
the following letter was sent to Mr. Jennings from the Retired Pay 
Division of the United States Army Finance Center: 

“1. Reference is made to your employment with the United States 
Army Signal School, Fort Monmouth, N. J., for the period July 20, 
1950, through August 3, 1955. 

“2. The Adjutant General has furnished this headquarters with 
the information that your disability was not incurred in combat with 
an enemy of the United States nor caused by an instrumentality of 
war. In view of this, you are subject to the dual salary restrictions 
imposed by section 212 of the act of June 1932, as amended, which 
prone a restriction on the combined total salary and retired pay 

eing received for or on account of commissioned service. 

“3. Prior to August 4, 1955, the per annum rate of the civilian 
salary when combined with the rate of retired pay could not exceed 
$3,000. In the event the salary of the civilian position was less than 
$3,000 per annum and its rate when combined with the retired pay 
exceeding $3,000 per annum, deductions were made from retired pay 
to bring the combined total within the $3,000 lhmitation. The 
civilian salary was required to be paid in full. When the per annum 
rate of the civilian position was at a rate of $3,000 or more and retired 
pay was less than $3,000, the retired pay had to be waived during the 
period of employment. The civilian salary was paid in full. When 
the retired pay amounted to or exceeded the rate of $3,000, member 
could elect to receive either the salary of the civilian position or 
retired pay. 

“4. Under date August 4, 1955, there was enacted into law, Public 
Law 239, 84th Congress, amending the provisions of section 212, of 
the act of June 30, 1932, increasing the restriction on combined 
civilian salary and retired pay being received on account of commis- 
sioned service from $3,000 to $10,000. This action does not affect 
retired pay prior to August 4, 1955, the date of enactment thereof. 

“5. Since this headquarters was not previously notified of your 
civilian employment, an overpayment of retired pay exists as follows: 


Period Rate Pd | Rate Due | Rate of Civ | Rate of RP 
Salary o/Pd 


20 Jul 60-30 Apr 52.......n.ccncsisece- 
1 May 62-31 Mar 55 
1 Apr 55-3 Aug 55 


“6. It is requested that a remittance of $10,744.41, drawn payable 
to the Retired Pay Division, be forwarded to this headquarters to 
liquidate your indebtedness. 

“7. In the event repayment is not made, this headquarters will have 
no alternative but to invoke Public Law 497, 83d Congress, which 
provides that when it is determined that any member of the Army or 
of a Reserve component is indebted to the United States as the result 
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of any erroneous payment, the amount of the indebtedness may be 
collected in monthly installments by deduction from the current pay 
account of such person. The act further provides that a maximum of 
two-thirds of net retired pay may be withheld regardless of when the 
indebtedness was incurred. ‘The amount of retired pay that would be 
withheld in your case is $126.78, unless such action would cause undue 
hardship, in which case a complete financial statement of current 
assets, including monthly income from all sources, and monthly 
expenditures will be required to support a claim of excessive hardship, 
as well as a statement of the maximum monthly deduction that can 
be afforded. 

“8. Your remittance or reply should be forwarded to this head- 
quarters within 10 days with a copy of this letter for identification 


Bape: 

r. Jennings failed to remit the amount of his indebtedness or 
claim any specific hardship resulting from deductions from his retired 
pay. Accordingly, collection action was initiated by the Department 
of the Army under the provisions of the act of July 15, 1954 (68 Stat. 
482). Beginning with May 1957, $126.78 a month (two-thirds of his 
present retired pay of $190.16 per month), is being deducted from his 
monthly retired pay. The subject bill seeks to relieve Mr. Jennings 
of liability to repay to the United States the amount of money he re- 
ceived in contravention of the dual compensation provisions of sec- 
tion 212 of the Economy Act of June 30, 1932 (47 Stat. 382, 406, as 
amended, 5 U.S. C. 59a). 

Section 212 of the Economy Act (47 Stat. 406) provides that: 

“‘(a) After the date of the enactment of this Act, no person holding 
a civilian office or position, appointive or elective, under the United 
States Government * * * shall be entitled, during the period of such 
incumbency, to retired pay from the United States for or on account 
of services as a commissioned officer in any of the services * * * ata 
rate in excess of an amount which when combined with the annual 
rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $3,000; and when the retired 
pay amounts to or exceeds the rate of $3,000 per annum such person 
shall be entitled to the pay of the civilian office or position or the re- 
tired pay, whichever he may elect. As used in this section, the term 
‘retired pay’ shall be construed to include credits for all service that 
lawfully may enter into the computation thereof. 

“(b) This section shall not apply to any person whose retired pay, 
plus civilian pay, amounts to less than $3,000: Provided, That this sec- 
tion shall not apply to regular or emergency commissioned officers re- 
tired for disability incurred in combat with an enemy of the United States 
or for disabilities resulting from an explosion of an instrumentality of 
war in line of duty during an enlistment or employment * * *.” [Em- 

hasis supplied.] 

ffective January 1, 1951, subsection 212 (b), supra, was amended by 
the act of February 20, 1954 (68 Stat. 18), by substituting the follow- 
ing for the above underscored portion: 

“Provided, That this section shall not apply to any Regular or 
emergency commissioned officer retired for disability (1) incurred in 
combat with an enemy of the United States, or (2) caused by an 
instrumentality of war and incurred in line of duty during an enlist- 
ment or employment * * *.” 
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Section 212 was further amended by the act of August 4, 1955 
(69 Stat. 498), to raise the limit of total compensation an individual 
may receive from $3,000 to $10,000. However, the amendment of 
August 4, 1955, has no retroactive application and does not affect 
the liabilities incurred by Mr. Jennings prior to that date. 

In 1954, the United States Court of Claims decided the case of 
Tanner et al. v. United States (129 Ct. Cl. 792 (1954)) which was to 
have a far-reaching effect on the application of the dual-compensation 
provision. The plaintiffs brought suit against the United States to 
resolve the question of whether an Army or Air Force Reserve officer 
on the retired list, who was otherwise entitled to retired pay, may 
receive such pay if the officer holds civilian employment with the 
Government for which he was paid $3,000 or more per year. The 
Court cited section 212 of the Economy Act which prohibits such 
payments, and then discussed the effect of the act of July 1, 1947 
(61 Stat. 238, 239) which provided, in part, as follows: 

“‘ Provided further, That no existing law shall be construed to prevent 

any member of the Officers’ Reserve Corps or the Enlisted Reserve 
Corps from accepting employment in any civil branch of the public 
service nor from receiving the pay incident to such employment in 
addition to any pay and allowances to which he may be entitled 
under the laws relating to the Officers’ Reserve Corps and Enlisted 
Reserve Corps, nor as prohibiting him from practicing his civilian 
profession or occupation before or in connection with any department 
of the Federal Government.” 
The Court pointed out that the plaintiffs in this action had qualified 
for retirement under title III of the Army and Air Force Vitali#ation 
and Retirement Equalization Act of 1948 (62 Stat. 1087), which au- 
thorized retired pay for officers who have reached the age of 60 and 
have completed 20 or more years of satisfactory Federal service. 
The Court found that the term ‘‘pay and allowances” in the above- 
quoted act included retirement pay under title III, and therefore, 
granted the plaintiffs’ motion for summary judgment. 

The Comptroller General of the United States ruled on March 2, 
1956, on the effect of the Tanner case (35 Comp. Gen. 501). His de- 
cision points out that the above-quoted section of the act of July 1, 
1947, applied only to members of the Officers’ Reserve Corps or the 
Enlisted Reserve Corps (another section of the act of July 1, 1947, 
applied to National Guard officers), until January 1, 1953, when it 
was amended by section 804 of the Armed Forces Reserve Act of 1952 
(66 Stat. 506), which extended the provision to “any member of the 
Reserve components of the Armed Forces.’ In view of the fact that 
several other dual compensation cases were pending, the Comptroller 
General ruled that the decision in the Tanner case would be followed 
“as a precedent for retroactive and prospective payment of military 
retired pay (in addition to civilian compensation) in those cases 
where the claimant, being otherwise entitled, has been, or may be, 
granted retired pay under title III of the act of June 29, 1948 [The 
Army and Air Force Vitalization and Retirement Equalization Act 
of 1948], and has been during the period covered by the payment, a 
de jure member of a Reserve component of the Armed Forces, provided 
that for any period prior to January 1, 1953, payment will be approved 
only if the claimant was a de jure member of the Officers’ Reserve 
Corps or the National Guard during the period involved, since mem- 
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bers of other Reserve components were not brought within the pro- 
visions of the 1947 act until that date.” 

The latest decision on this question was made by the Comptroller 
General on June 11, 1957. The following is the text of that decision, 
which incorporates references to the relevant court decisions to date: 

“Reference is made to decision to you dated March 2, 1956, 
B-123382 (35 Comp. Gen. 497), advising that we would follow the 
case of Tanner v. United States (129 C. Cls. 792), as a precedent for 
retroactive and prospective payment of military retired pay (in 
addition to civilian compensation) only in those cases where the person 
concerned is otherwise entitled and has been, or may be, granted re- 
tired pay under title III of the act of June 29, 1948 (62 Stat. 1087). 

“Specific reference was made in the decision of March 2, 1956, to 
other cases then pending before the Court of Claims which involved 
dual compensation questions relating to those decided in the Tanner 
case. Among the cases mentioned was that of Madden v. United 
States (C. Cls. 454-55). Madden was retired for physical disability 
under section 5 of the act of April 3, 1939 (53 Stat. 557), and, as there 

rovided, was granted the same retired pay as a member of the 

egular Army of corresponding grade and length of service retired 
for physical disability. Im meeting the Government’s argument in 
the Tanner esse that a decision in the plaintiff’s favor would result in 
giving retired Reserve officers a dual compensation advantage not 
enjoved by retired officers of the Regular Army, the plaintiff argued 
in briefs filed with the Court of Claims, and in the Supreme Court of 
the United States in opposition to the Government’s petition for a writ 
of certiorari, that only persons granted retired pay under title III of 
the 1948 act were affected and that they received but a fraction of the 
retired pay paid to retired officers of the Regular Army. We felt that 
this matter should be considered again by the court in another case, 
such as the Madden case, where the plaintiff received the same rate of 
retired pay as a retired officer of the Regular Army of corresponding 
grade and lonvevity, especially in view of the statement in the case of 
Leonard v. United States (C. Cls. No. 182-55), decided November 7, 
1956, that the act of July 1, 1947 (10 U. S. C. 371 (b) (1952 ed.)), on 
which the plaintiff in this type of case relies, serves to exempt ‘lon- 
gevity retired members’ of Reserve components from the dual com- 
pensation restrictions of section 212 of the Economy Act of June 30, 
1932, as amended (5 U. S. C. 59a). However, in the Madden case 
judgment was entered on May 8, 1957, in the plaintiffi’s favor on 
tipulation between the parties. 

“The same dual compensation question as that involved in the 
Medden case wes considered in the case of United States of America 
v. Dr. John J. Toma, in the United States District Court, Southern 
District of Celifornia, Central Division, No. 20360—BM (148 F. Supp. 
489 (1957)), Dr. Toma, also, having been retired under the 1939 act. 
Relying on the Tanner cese, the court, in an opinion rendered February 
14, 1957, decided that the defendant, Toma, was not indebted to the 
Government for the military retired pay received by him while he was 
employed by the Government as a civilian at a salary which, together 
with the retired pay, was in excess of the dual compensation limitation 
of the Economy Act. It is understood that the Solicitor General 
decided on March 26, 1957, that an appeal would not be taken from 
that decision. 


39018°—58 H. Rept., 85-2, vol. 7. 21 
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“In such circumstances, we have decided to extend the rule stated 
in Volume 35 Comptroller General, page 497, to make it apply to 
cases of reservists whose retired pay is authorized under statutory 
provisions other than those of title III of the act of June 29, 1948 
(now 10 U.S. C., ch. 67), in addition to those already within the rule 
whose retired pay is authorized under that title. Our decision of 
March 2, 1956, is modified accordingly.”’ 

The result of this decision is that retired members of Reserve com- 
ponents are now exempted from the dual compensation restrictions 
of the Economy Act, as amended. However, Regular Army officers 
and officers who held temporary appointments in the Army of the 
United States without component, are still subject to dual compensa- 
tion restrictions. 

Mr. Jennings acted in good faith at all times. In his application 
for civilian Federal employment, dated July 20, 1950, he reported 
that he was receiving retired pay from the Army.. On November 4, 
1953, he reported the fact of his civilian employment with the Govern- 
ment, while receiving retired pay. No action was taken on his case 
until he again submitted such a report on June 4, 1956. This delay 
was occasioned through no fault of his own. His combined income 
from his civilian job and his retirement pay has never exceeded $10,000, 
the limit on aad compensation put into effect by the act of August 4, 
1955 (69 Stat. 498). The Committee on Veterans’ Affairs, House of 
Representatives, in reporting favorably upon that bill (H. Rept. 888 
84th Cong., Ist sess., p. 2 (1955)), stated pertinently that: 

“The $3,000 limitation in section 212 of Public Law 212 was deter- 
mined to be a reasonable maximum by the 72d Congress in 1930. In 
25 years, economic conditions have changed to such a degree as to 


make the present restriction of $3,000 totally unrealistic. * * * As 
can be readily seen from the tables r eptaduced below [current pay 


for classified civil-service employees and retired pay for military per- 
sonnel], the existing limitation of $3,000 virtually bars a retired man 
or woman from employment with the Government and in many cases 
it means the loss of valuable skills which could and should be utilized. 
It is for this reason that the committee has increased the ceiling to 
$10,000.” 

For the foregoing reasons, the Department of the Army has no 
objection to the enactment of the subject bill, but recommends that 
it be amended by striking out everything after the enacting clause 
and inserting the following: 

“That Second Lieutenant Charles J. Jennings, Army of the United 
States, retired (service number 01641433), is relieved of liability to 
repay to the United States the sum of $10,744.41, which was paid to 
him as retired pay for the period beginning July 20, 1950 and ending 
August 3, 1955, in violation of section 212 of the Act of June 30, 1932, 
as amended (5 U.S. C. 59a). In the audit and settlement of the ac- 
counts of any certifying or disbursing officer of the United States, full 
— shall be given for any amounts for which liability is relieved by 
this Act. 

“Src. 2. The Secretary of the Treasury shall pay, out of any mon 
in the Treasury not otherwise appropriated, to the said Charles 7. 
Jennings an amount equal to all amounts paid by him to the United 
States, or withheld from his retired pay, before the date of enactment 
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of this Act on account of liability of which he is relieved by the first 
section of this Act. 

“Sec. 3. Notwithstanding any contract no money shall be paid, or 
delivered to, or received by any agent or attorney on account of serv- 
ices rendered in connection with this matter. Any person who violates 
any provision of this section is guilty of a misdemeanor and upon con- 
viction thereof shall be fined not more than $1,000.” 

The fiscal effect of this bill, if enacted, will be to relieve Mr. Jennings 
of the liability to repay to the United States the sum of $10,744.41. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 


Sincerely yours, 


Wiser M. Brucker, 
Secretary of the Army. 


O 
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FgspRuARY 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Montoya, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 7684] 
























The Committee on the Judiciary, to whom was referred the bill 
(H. R. 7684), to provide that the Secretary of the Navy shall transfer 
to David J. Carlson and Gerald J. Geyer certain interests of the 
United States in an invention, having considered the same, report 
favorably thereon with an amendment and recommend that the bill, 
as amended, do pass. 

The amendment is as follows: 

Page 2, line 2, after the word “on” strike out “August 22, 1953, 
designated as serial number 605,679”, and insert in lieu thereof “July 
14, 1953 and August 22, 1956, designated as serial numbers 368,020 
and 605,679 respectively”. 

The proposed legislation would authorize the Secretary of the Navy 
to transfer ownership of an invention to the inventors thereof, reserv- 
ing a license to the United States for all governmental purposes. 

During the time the invention was made the inventors, David J. 
Carlson and Gerald J. Geyer, were employed by the Department of 
of the Navy in the Materials Section, Research and Development 
Division, Bureau of Ordnance. Mr. Carlson has since left the employ 
of the Navy. Their primary duties were directed to the design and 
development of materials-handling equipment for ordnance. The 
invention with which the subject bill is concerned is a self-loading 
truck particularly adapted to the handling of certain ordnance. 

At the time the first patent application (serial No. 368,020, filed 
July 14, 1953) covering the invention was submitted by the Depart- 
ment of the Navy to the inventors for execution, an assignment of the 
invention to the Government was also submitted to them either by 
mistake or because it was believed that an assignment was required 
under Executive Order 10096 of January 23, 1950. The inventors 
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executed the assignment but later expressed surprise when a repre- 
sentative of the Navy explained that by reason of the assignment the 
commercial rights in the invention did not belong to them. Upon 
investigation at this time it was found that Executive Order 10096 
did not require an assignment of the invention. Although the primary 
duties of the inventors did involve the design and development of 
materials-handling equipment, actual design ‘and dev elopment work 
in connection with their positions was normally expected to be per- 
formed .by private business concerns working under Government 
contracts, the inventors serving in a liaison or supervisory capacity. 
The only situation wherein the inventors were reasonably expected 
to make inventions was where needed equipment could not be pro- 
vided by contractors. At the time the invention was made the 
inventors were not assigned to make inventions of the type with 
which the subject bill is concerned because of the existence of a 
contract, entered into on December 23, 1948, for the design, develop- 
ment, and delivery of equipment which was expected to fulfill all 
needs for equipment of this type. Service evaluation of the equip- 
ment supplied under this contract was not completed until July 1952, 
and it was not until that time, almost 1 year after the making of the 
invention of this bill, that a need for a new design became apparent, 

The facts surrounding the making of the invention were then re- 
ported to the Chairman, Government Patents Board, the official 
responsible under Executive Order 10096 for final decisions on the 
relative rights of the Government and its employees in inventions, 
and his decision of July 22, 1954, is quoted in full below: 


This Office has reviewed the original and supplemental re- 
ports submitted on the above case concerning the invention of 
a self-loading truck made by David J. Carlson, a GS-13 
mechanical engineer, and Gerald J. Geyer, a GS-12 mechan- 
ical engineer, both employed in the Materials Section of the 
Research and Development Division of the Bureau of Ord- 
nance, Washington, D. C. 

The reports indicate that the invention was made outside 
of working hours, with no contribution by the Government of 
facilities, equipment, materials, funds, or information, or of 
time or services of other Government employees on official 
duty; and that, although the subject invention did bear a 
close relation to the official duties of the inventors, it was not 
expected to arise from their assigned duties at the time the 
invention was made. 

Upon the basis of the information contained in the report, 
it appears that the circumstances under which the invention 
was made are insufficient equitably to justify the require- 
ment of assignment to the Government of the entire right, 
title, and interest in and to the invention, but are sufficient 
to justify a license thereunder. 

Therefore, the Chairman of the Government Patents 
Board concurs in the determination of the Department of 
the Navy that, pursuant to paragraph 1 (b) of Executive 
Order 10096, title to the invention be left in the inventors, 
subject to the reservation to the Government of a nonex- 
clusive, irrevocable, royalty-free license in the invention 
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with power to grant licenses for all governmental purposes, 
such reservation, in the terms thereof, to appear, where 
practicable, in any patent, domestic or foreign, which may 
issue On the invention. 

However, it is noted that an application for patent has 
been filed under the provisions of title 35 United States Code, 
section 266 and, at the time application for patent was filed, 
an assignment to the Government of the entire right, title, 
and interest in and to the invention was executed by the 
inventors. The decision by the Chairman of the Govern- 
ment Patents Board in this case does not alter or destroy 
rights the Government possesses under that assignment, 
(See Houghton v. United States, 23 F. (2d) 386,391). 


In view of the foregoing, and since the Department of the Navy is 
not aware of any law or other authority which would permit it to 
reassign the invention to the inventors, the Department of the Navy 
interposes no objection to enactment of H. R. 7684. However, to 
remove any doubts as to the invention concerned, it is recommended 
that patent application serial No. 368,020 be added to the bill by 
substituting the following for the phrase beginning at line 10 of the 
bill: ‘‘as described and claimed in United States applications for letters 
patent filed in the Patent Office on July 14, 1953, and August 22, 
1956, designated as serial Nos. 368,020 and 605,679, respectively.” 


STATEMENT 


In accordance with your letter of October 14, 1957, the 
following notarized statement is submitted: 

“The intent of this statement is to present information 
regarding David J. Carlson and coinventor Gerald J. Geyer, 
and the problem that has arisen regarding the ownership of 
the commercial rights to the patent, Navy case No. 22925, 
and to the end that corrective action may be taken to prevent 
the injustice that will occur if the impending action by the 
patent office is completed. 

“The inventors, in preparing the forms for obtaining a 
patent inadvertently assigned the commercial rights on this 
patent to the Government. 

“The Government Patent Board’s, letted dated July 24, 
1954, indicated that title to the invention should be left to 
the inventors. 

“Tt is requested that the necessary action be completed to 
revert the commercial rights of this patent application from 
the Government to the co-inventors Mr. David J. Carlson 
and Mr. Gerald J. Geyer.” 

Sincerely, 

Davip J. Cartson, Vienna, Va. 
Geratp J. Greynr, Springfield, Va. 


[SEAL] CaTHERINE M. SraBteEr, 
Notary Public, District of Columbia, 


My commission expires October 14, 1961. 
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The Department of the Navy in its report dated September 13, 1957 
states: 
DEPARTMENT oF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D. C., September 13 1957. 
Hon. Emanvet Cetter, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: Reference is made to your letter of 
July 12, 1957, requesting a report on H. R. 7684, a bill to provide 
that the Secretary of the Navy shall transfer to David J. Carlson and 
Gerald J. Geyer certain interests of the United States in an invention. 

The proposed legislation would authorize the Secretary of the Navy 
to transfer ownership of an invention to the inventors thereof, reserving 
a license to the United States for all governmental purposes. 

During the time the invention was made the inventors, David J. 
Carlson and Gerald J. Geyer, were employed by the Department of 
the Navy in the Materials Section, Research and Development 
Division, Bureau of Ordnance. Mr. Carlson has since left the employ 
of the Navy. Their primary duties were directed to the design and 
development of materials-handling equipment for ordnance. The 
invention with which the subject bill is concerned is a self-loading 
truek particularly adapted to the handling of certain ordnance. 

At the time the first patent application (serial No. 368,020, filed 
July 14, 1953) covering the invention was submitted by the Depert- 
ment of the Navy to the inventors for execution, an assignment of the 
invention to the Government was also submitted to them either by 
mistake or because it was believed that an assignment was required 
under Executive Order 10096 of January 23, 1950. The inventors 
executed the assignment but later expressed surprise when a represent- 
ative of the Navy explained that by reason of the assignment the 
commercial rights in the invention did not belong to them. Upon 
investigation at this time it was found that Executive Order 10096 
did not require an assignment of the invention. Although the primary 
duties of the inventors did involve the design and development of 
materials-handling equipment, actual design and development work 
in connection with their positions was normally expected to be per- 
formed by private business concerns working under Government 
contracts, the inventors serving in a liaison or supervisory capacity. 
The only situation wherein the inventors were reasonably expected 
to make inventions was where needed equipment could not be 
provided by contractors. At the time the invention was made the 
inventors were not assigned to make inventions of the type with which 
the subject bill is concerned, because of the existence of a contract, 
entered into on December 23, 1948, for the design, development, and 
delivery of equipment which was expected to fulfill all needs for equip- 
ment of this type. Service evaluation of the equipment supplied 
under this contract was not completed until July 1952, and it was not 
until that time, almost one year after the making of the invention of 
this bill, that a need for a new design became apparent. 

The facts surrounding the making of the invention were then 
reported to the Chairman, Government Patents Board, the official 
responsible under Executive Order 10096 for final decisions on the 
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relative rights of the Government and its employees in inventions, 
and his decision of July 22, 1954, is quoted in full below: 

“This Office has reviewed the original and supplemental reports 
submitted on the above case concerning the invention of a self-loading 
truck made by David J. Carison, a GS-13 mechanical engineer, and 
Gerald J. Geyer, a GS-12 mechanical engineer, both employed in the 
Materials Section of the Research and Development Division of the 
Bureau of Ordnance, Washington, D. C. 

“The reports indicate that the invention was made outside of 
working hours, with no contribution by the Government of facilities, 
equipment, materials, funds, or information, or of time or services 
of other Government employees on official duty; and that, although 
the subject invention did bear a close relation to the official duties of 
the inventors, it was not expected to arise from their assigned duties 
at the time the invention was made. 

“Upon the basis of the information contained in the report, it 
appears that the circumstances under which the invention was made 
are insufficient equitably to justify the requirement of assignment 
to the Government of the entire right, title, and interest in and to the 
invention, but are sufficient to justify a license thereunder. 

“Therefore, the Chairman of the Government Patents Board 
concurs in the determination of the Department of the Navy that, 

ursuant to paragraph 1 (b) of Executive Order 10096, title to the 
invention be left in the inventors, subject to the reservation to the 
Government of a nonexclusive, irrevocable, royalty-free license in 
the invention with power to grant licenses for all governmental 
purposes, such reservation, in the terms thereof, to appear, where 
practicable, in any patent, domestic or foreign, which may issue on 
the invention. 

‘“‘However, it is noted that an application for patent has been 
filed under the provisions of title 35, United States Code, section 266 
and, at the time application for patent was filed, an assignment to 
the Government of the entire right, title, and interest in and to the 
invention was executed by the inventors. The decision by the 
Chairman of the Government Patents Board in this case does not 
alter or destroy rights the Government possesses under that assign- 
ment. (See Houghton v. United States, 23 F. (2d) 386,391.)” 

In view of the foregoing, and since the Department of the Navy is 
not aware of any law or other authority which would permit it to 
reassign the invention to the inventors, the Department of the Navy 
interposes no objection to enactment of H. R. 7684. However, to 
remove any doubts as to the invention concerned, it is recommended 
that patent application serial No. 368,020 be added to the bill by 
substituting the following for the phrase beginning at line 10 of 
the bill: ‘‘as described and claimed in United States applications for 
letters patent filed in the Patent Office on July 14, 1953 and August 22, 
1956, designated as serial Nos. 368,020 and 605,679, respectively;’’. 

The Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this report on 
H. R. 7684 to the Congress, 

Sincerely yours, 
E. C. SrerHan, 
Rear Admiral, United States Navy, 
Chief of Legislative Liaison 
(For the Secretary of the Navy). 
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Therefore, after a careful review of the file and taking under con- 
sideration the report from the Department of the Navy, your com- 
mittee concurs in that recommendation and recommend favorable 
consideration of the bill as amended. 


O 
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HARMO TIRE AND RUBBER CORP. 


FEBRUARY 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Porr, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 8015] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8015), for the relief of the Harmo Tire & Rubber Corp., havin 
considered the same, report favorably thereon with an amendment an 
recommend that the bill as amended do pass. 

The amendment is as follows: 

Strike all of the language of the bill following the enacting clause, 
and insert: 


That the Secretary of the Treasury is authorized and directed to pay, out of any 
money in the Treasury not otherwise appropriated, to the Harmo Tire and Rubber 
Corporation the sum of $8,713.52, which sum, together with the $1,125 heretofore 
paid to said corporation by the United States under the authority of section 501 (b) 
of Public Law 155, 82d Congress, first session (65 Stat. 364), represents the actual 
expenses incurred by the said corporation in removing its stock in trade from the 
land in the vicinity of Wilkins Air Force Station, Ohio, which was taken from it 
by the United States under the power of eminent domain. The payment of such 
sum shall be in full settlement of all claims of the said corporation against the 
United States on account of the condemnation of such land: Provided, That no 
part of the amount appropriated in this Act shall be paid or delivered to or received 
by any agent or attorney on account of services rendered in connection with this 
claim, and the same shall be unlawful, any contract to the contrary notwithstand- 
ing. Any person violating the provisions of this Act shall be deemed guilty of a 
misdemeanor and upon conviction thereof shall be fined in any sum not exceed- 
ing $1,000. 

PURPOSE 


The purpose of the proposed legislation, as amended, is to pay the 
Harmo Tire & Rubber Corp. the sum of $8,713.52 as the balance due 
for the actual expenses incurred by the corporaiton in removing its 
stock of tires from the land acquired from it by the United States after 
the corporation had been paid an amount of $1,125. 
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STATEMENT 


The payment provided for in H. R. 8015 is the amount that the 
Department of the Air Force agrees remains due the Harmo Tire & 
Rubber Corp. for the cost of removing between 15,000 and 18,000 
tires stored on a tract of land acquired by the Government. Legis- 
lative relief is necessary because the maximum allowed by law for the 
payment of such costs was limited to 25 percent of the appraised 
value of the property involved or $1,125. The Department of the 
Air Force has indicated that it would interpose no objection to the bill 

rovided that it is amended so that the $1,125 already paid when com- 
ined with the payment provided for in the bill will aggregate the 
$9,838.52 which was fixed as the amount of justifiable expense. 

On July 8, 1954, the Harmo Tire & Rubber Corp. applied for reim- 
bursement of the cost of removing the tires and claimed expenses in 
the amount of $14,785.25. On review it was determined that an 
amount of $9,838.52 could be justified in connection with removing 
the tires. As has been noted, only $1,125 of that amount could be 
paid. H. R. 8015 as originally introduced provided for the payment 
of $13,660.25. When the figure of $1,125 is added to that figure the 
amount becomes $14,785.25, the amount of the corporation’s original 
claim. The committee has carefully reviewed the matter, and agrees 
that the $9,838.52 stated in the Air Force report as the reviewed fig- 
ure should be the total amount received by the company in settlement 
of its claim. It is obvious from the Air Force report that it intended 
to recommend that the bill be amended to provide for the payment of 
$8,713.52 since the amount of $1,125 had already been paid. The 
committee has concluded that the language of the bill following the 
direction to the Secretary of the Treasury to pay the amount stated 
merely is a recital of the facts upon which the figure is based, and 
those facts show that the amount authorized to be paid is a reduced 
figure since it is an unpaid balance. Accordingly the bill should 
provide for a payment of $8,713.52 which with the amount of $1,125 
already received will equal $9,838.52. 

The committee also agrees that the location of the land should be 
more particularly identified in accordance with the language suggested 
by the Air Force. The committee therefore recommends that the 
bill be amended generally so as to reflect this location of the land, and 
also to provide specifically for a payment of $8,713.52. 

The committee recommends that the bill, amended in accordance 
with the recommendations of the committee, be favorably considered. 


DEPARTMENT OF THE Arr Forcsz, 
Washington, October 16, 1957. 
Hon. Emanvet CELLeER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CHarrMan: Reference is made to your request for the 
Department of the Army views with respect to H. R. 8015, 85th Con- 
gress, a bill for the relief of the Harmo Tire & Rubber Corp. Inas- 
much as the proposed legislation involves real estate acquired for 
Department of the Air Force use, responsibility for submitting a report 
was transferred to this Department. 
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The purpose of this legislation is to authorize and direct the Secre- 
tary of the Treasury to pay $13,660.25 to the Harmo Tire & Rubber 
Corp. for their expenses in connection with removal of its stock in 
trade from land taken by the United States in condemnation. The 
bill provides that an amount of $1,125, already paid by the United 
States under section 501 (b), Public Law 155, 82d Congress, will be 
deducted from the $13,660.25 authorized for payment under this 
legislation. ‘The amount to be received by the Harno Tire & Rubber 
Corp. will be in full settlement of all claims of this corporation against 
the United States because of the condemnation action referred to in 
the legislation. 

By directive, dated December 21, 1951, the then Assistant Secretary 
of the Air Force approved the acquisition of 178.26 acres of land in 
the vicinity of Wilkins Air Force Station, Ohio, for new warehouse 
construction, railroad facilities, and open storage areas. This direc- 
tive was subsequently amended on January 31, 1952, to reduce the 
area to 141.66 acres. Included in this acquisition was tract No. 12, 
containing 9.81 acres, belonging to the Harmo Tire & Rubber Corp. 
Since it was not possible to reach an agreement with the owners of 
this tract, the then Assistant Secretary of the Air Force on October 15, 
1952, requested the Attorney General to institute a condemnation 
proceeding and obtain an order for immediate possession of the land. 
Based on an appraisal of this property, the Government deposited 
$4,500 into the registry of the court. 

As a result of a trial on the matter of compensation for this tract 
of land, a jury recommended an award of $6,500. The Government 
then deposited into the registry of the court an amount of $2,279 
which represented the deficiency of $2,000 plus interest at the rate of 
6 percent per annum from November 13, 1952 (the date of taking), 
to and including March 9, 1955 (the date of payment by the 
Government). 

At the time of acquisition of this land by the Government, the 
owners had between 15,000 to 18,000 tires stored on this tract. In 
December 1953, the Government furnished to the owners pursuant to 
section 501 (b), Public Law 155, 82d Congress, the required forms for 
use in making application for reimbursement of the cost of removing 
the tires. On July 8, 1954, the corporation made application for an 
amount of $14,785.25. Upon review it was determined that an 
amount totaling $9,838.52 could be justified, but that the maximum 
authorized under section 501 (b), Public Law 155, 82d Congress, was 
$1,125 which is 25 percent of the appraised value of the property. 
Therefore, the corporation’s request was reduced to that amount. 

The Department of the Air Force interposes no objection to the 
proposed legislation subject to the following: 

(a) The legislation should be amended to indicate the amount 
authorized for payment as $9,838.52 in lieu of $13,660.25. The 
amount of $9,838.52 represents $8,713.52 plus the $1,125 already 
paid to the corporation. 

(6) The legislation should be further amended to identify the 
property. It is suggested that line 10, page 1, be changed to 
read “* * * domain, in the vicinity of Wilkins Air Force Station, 
Ohio, less $1,125 * * *”, 
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While enactment of this measure will not involve the expenditure 
of any Department of Defense funds, there will be a cost to the Gov- 
ernment of $12,535.25, if the bill is passed in its present form, or 
$8,713.52, if enacted in its amended form. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
Duptey C. SHarp, 
Assistant Secretary of the Air Force. 


O 
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WARREN S. BOGGESS 


Fesruary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Buroicx, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 8316] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8316), for the relief of Warren S. Boggess, having considered 
the same, report favorably thereon with amendments and recommend 
that the bill do pass. 

The amendments are as follows: 

Page 1, line 5, strike out the figures “$10,740.15”, and insert in lieu 
thereof “$3,610.21”. 

Page 2, lines 4 and 5, strike out “in excess of 10 per centum thereof’. 

The purpose of the proposed legislation as amended is to pay the 
sum of $3,610.21 to Warren S. Boggess, of the Air Research and 
Development Command of the Department of the Air Force. Such 
sum represents damages sustained by him for loss of furniture resulting 
from a flood on August 13, 1955, while stored in the Guardian Moving 
& Storage Warehouse, in Baltimore, Md., awaiting shipment to Mr. 
Boggess in Madrid, Spain. This sum is in addition to the amount as 
set by law of $6,500, and previously paid Mr. Boggess. 


STATEMENT OF FACTS 


Mr. Boggess submitted a claim against the United States for 
$18,790.15 (correct tabulation of items claimed was $19,140.15). 
His claim was approved and paid in the amount of $2,500 which was 
the maximum that could be paid under the law existing at that time 
(Military Personnel Claims Act of 1945). An additional amount of 
$4,000 was later paid to Mr. Boggess when Congress increased the 
maximum allowable for this type of claim from $2,500 to $6,500. 
a bill would authorize and direct payment of an additional 

10,740.15, 
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Air Force regulations provide that before an item may be approved 
for payment, it must be determined to be reasonable, useful, or proper 
for the claimant to have under the attendant circumstances. Those 
regulations also provide that depreciation will be computed. In so 
doing, consideration is given to the type, composition of the article 
involved, its cost when lost or damagec Sand economical repair, and 
time elapsed between the date of acquisition and the date of accrual of 
the claim. 

The Judge Advocate General, as designee of the Secretary of the 
Air Force for the administration of this claims law (10 U.S. C. 2732), 
has established policies which set maximum amounts allowable on 
items which are either exorbitant in pricé, excessive in number, or 
extremely valuable. 

Mr. Boggess claimed a total of $6,445 on rugs alone. One rug is 
valued at $5,000. It is the position of the Department of the Air 
Force that such an item should have been covered by private insurance 
as the United States is not an absolute insurer in those circums ances. 
This ‘is supported by the fact that Congress has declared a ceiling of 
$6,500 on all property lost or damaged in any one claim. 

It is the policy of the Department of the Air Force to allow only 
a maximum of $500 for a single rug, regardless of its cost, price, or 
value in excess of that amount. Mr. Boggess was awarded $500 for 
the $5,000 rug. The other rugs were allowed as claimed, for a total 
of $1,945 for all of the rugs. . If Congress is inclined to allow more 
for the rug, the depreciated adjusted dollar value of the $5,000 rug 
would be $2,500, or $2,000 more than he was allowed. 

In adjudicating this claim, no award was made for the grand piano 
because the claimant collected $1,900 for that item from the insurer. 
That amount represents the depreciated value of the item as com- 
puted by the insurer. However, had there been no insurance on this 
particular item, the depreciated adjusted dollar value as computed 

y the Department of the Air Force would have been $148 more 
than that paid by the insurer. The adjusted dollar theory, which 
allows for an upward adjustment for the basic cost before the appli- 
cation of the principles of depreciation in conformance with cost-of- 
living index issued by the Department of Labor, was not being used 
by the Department of the Air Force when this claim was considered. 
teers desires to grant relief under this bill, the adjusted dollar 
theory could be soaked 

The depreciated adjusted dollar value of the items, other than 
the piano and $5,000 rug, which could not be paid by the Air Force 
because of the $6,500 ceiling, is $1,462.21. If Congress does not 
desire to adhere to the policies established to administer this claims 
law, it may desire to pay, in addition to that $1,462.21, the following 
amounts: 

Additional amount on piano 
Additional amount on rug 

The Department of the Air Force recommends that favorable 
consideration be given to this bill and that an appropriate award be 
left to the determination of the Congress. 

The Department of the Air Force has made a most extensive 
examination of this legislation and states that it would have no 
objection to the enactment of the bili, however, leaves to the deter- 
mination of Congress the amount to be appropriated. Therefore, 
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after a very careful review of the entire file it is the opinion of the 
committee that the sum as set forth in the bill is excessive and agree 
with the Department of the Air Force that $3,610.21 would be a just 
and fair adjustment, and recommend the enactment of the bill as 
amended. 

The author of the bill advises the committee that no attorney is 
involved and to strike the 10-percent provision of the bill. 


DEPARTMENT OF THE AtR Force, 
OrFicE OF THE SECRETARY, 
Washington, December 10, 1957 


Hon. Emanvet Cette, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuHartrman: Reference is made to your request for the 
comments of the Department of the Air Force with respect to H. R. 
8316, 85th Congress, a bill for the relief of Warren S. Boggess. 

The purpose of the bill is to authorize and direct the payment of 
$10,740.15 to Mr. Warren S. Boggess, a civilian employee of the 
Department of the Air Force, to compensate him for loss of his 
furniture resulting from a flood on August 13, 1955, while his furniture 
was stored in the Guardian Moving & Storage Warehouse, Baltimore, 
Md. This loss occurred while Mr. Boggess’ furniture was in transit 
storage awaiting shipment to him in Madrid, Spain. 

Mr. Boggess submitted a claim against the United States for 
$18,790.15 (correct tabulation of items claimed was $19,140.15). His 
claim was approved and paid in the amount of $2,500 which was the 
maximum that could be paid under the law existing at that time 
(Military Personnel Claims Act of 1945). An additional amount of 
$4,000 was later paid to Mr. Boggess when Congress increased the max- 
imum allowable for this type of claim from $2,500 to $6,500. This bill 
would authorize and direct payment of an additional $10,740.15. 

Air Force regulations provide that before an item may be approved 
for payment, it must be determined to be reasonable, useful, or proper 
for the claimant to have under the attendant circumstances. Those 
regulations also provide that depreciation will be computed. In so 
doing, consideration is given to the type, composition of the article 
involved, its cost when lost or damaged beyond economical repair, 
and time elapsed between the date of acquisition and the date of 
accrual of the claim. 

The Judge Advocate General, as designee of the Secretary of the 
Air Force for the Administration of this claims law (10 U. S. C. 2732), 
has established policies which set maximum amounts allowable on 
items which are either exorbitant in price, excessive in number, or 
extremely valuable. 

Mr. Boggess claimed a total of $6,445 on rugs alone. One rug is 
valued at $5,000. It is the position of the Department of the Air 
Force that such an item should have been covered by private insurance 
as the United States is not an absolute insurer in those circumstances. 
This is supported by the fact that Congress has declared a ceiling of 
$6,500 on all property lost or damaged in any one claim. 
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It is the policy of the Department of the Air Force to allow only 
a maximum of $500 for a single rug, regardless of its cost, price, or 
value in excess of thatamount. Mr. Boggess was awarded $500 for the 
$5,000 rug. The other rug swere allowed as claimed, for a total of 
$1,945 for all of the rugs. If Congress is inclined to allow more for 
the rug, the Aopieciated adjusted dollar value of the $5,000 rug would 
be $2,500, or $2,000 more than he was allowed. 

In adjudicating this claim, no award was made for the grand piano 
because the claimant collected $1,900 for that item from the insurer. 
That amount represents the depreciated value of the item as computed 
by the insurer. However, had there been no insurance on this particu- 
lar item, the depreciated adjusted dollar value as computed by the 
Department of the Air Force would have been $148 more than that 
paid by the insurer. The adjusted dollar theory, which allows for an 
upward adjustment for the basic cost before the application of the 

rinciples of depreciation in conformance with cost-of-living index 
issued by the Department of Labor, was not being used by the De- 
partment of the Air Force when this claim was considered. If Con- 
gress desires to grant relief under this bill, the adjusted dollar theory 
could be applied. 

The depreciated adjusted dollar value of the items, other than the 
piano aa $5,000 rug, which could not be paid by the Air Force be- 
cause of the $6,500 ceiling, is $1,462.21. If Congress does not desire 
to adhere to the policies established to administer this claims law, it 
may desire to pay, in addition to that $1,462.21, the following 
amounts: 

Additional amount on piano 
Additional amount on rug 

The Department of the Air Force recommends that favorable con- 
sideration be given to this bill and that an appropriate award be left 
to the determination of the Congress. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 


Davin S. Sirs, 
Assistant Secretary of the Air Force. 


O 
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MRS. MARGARET N. MEISTER 


Fesrvary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Lang, from the Committee on Judiciary, submitted the following 


REPORT 


[To accompany H. R. 8407] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8407) for the relief of Mrs. Margaret N. Meister, having con- 
sidered the same, report favorably thereon with an amendment and 
recommend that the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 1, strike out “in excess of 10 per centum thereof’. 

The purpose of the proposed legislation is to pay the sum of 
$1,007.70 to Mrs. Margaret N. Meister, of York, Pa., in full settlement 
of all claims against the United States ‘for arrears of military pay and 
allowances due her son, T. Sgt. Ralph N. Warme (Serial No. 12142954), 
at the date of his death, February 16, 1945. 


STATEMENT OF FACTS 


Ralph Noblett Warne was born to Margaret N. and William M. 
Warne, on July 30, 1921, at Hackensack, N. J. Mr. and Mrs. Warne 
were subsequently ‘divorced, and on March 28, 1942, the former Mrs. 
Warne married Joseph Meister. Ralph Warne enlisted in the Army 
of the United States as a private on September 15, 1942. He received 
several promotions and on February 9, 1945, was promoted to the 
grade — technical sergeant. Sergeant Warne was an aerial gunner 
assigned to the 427th Bombardment Squadron, 303d Bombardment 
Group. He was the top-turret gunner on a B-17 bomber which 
departed from England on February 16, 1945, on a bombardment 
mission over Germany. He was reported missing in action on that 
date. On January 15, 1946, it was officially established from reports 
received by the War Department (now Department of the Army) 
that he was killed in action on February 16, 1945, near Kleve, Ger- 
many, and Mrs. Meister was so notified. 
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After her son’s death, Mrs. Meister received a 6-month death 
gratuity in the amount of $1,231.20. She was also the beneficiary 
of two $5,000 national service life-insurance policies on Ralph Warne. 
The act of June 30, 1906 (34 Stat. 750), as amended (10 U.S. C. (1952 
ed.) 868), provided as follows (this act was repealed by the act of 
July 12, 1955 (69 Stat. 296; 37 U. S. C. 362), as to deaths occurring 
6 months subsequent to July 1, 1955): 


In the settlement of the accounts of deceased officers or 
enlisted persons of the Army, where no demand is presented 
by a duly appointed legal representative of the estate, the 
accounting officers may allow the amount found due to the 
decedent’s widow, widower, or legal heirs in the following 
order of precedence: * * * {1. surviving spouse, 2. echil- 
dren or their issue] third, if no widow, widower, or descend- 
ants, then to the father and mother in equal parts; * * *. 


On July 25, 1957, the General Accounting Office advised the De- 
partment of the Army as follows concerning payment of arrears of 
military pay and allowances due Sergeant Warne: 


The records of this Office indicate that Margaret Meister, 
as mother of Ralph N. Warne, deceased, 3417 West Penn 
Street, Philadelphia, Pa., was allowed the sum of $1,007.70 
by certificate of settlement No. 1360402, dated June 25, 
1946. She was advised that the amount allowed represented 
the mother’s share, or one-half of that due, and that a like 
amount was reserved for the father, pending receipt of a 
claim from him. 

The act of October 9, 1940 (54 Stat. 1061), generally pre- 
cludes consideration of any claim, cognizable by the General 
Accounting Office, not received by us within 10 full years 
after the date such claim first accrued. Since the time limit 
has expired and no claim has been received from the father 
or a legal representative of the estate, we would be precluded 
by the provisions of the cited act from payment of the 
amount reserved for the father to him or any other person. 


In view of the above, no person would now be entitled to administra- 
tively claim the father’s share of arrears of military pay and allow- 
ances in the amount of $1,007.70.. However, it would appear that the 
father, William M. Warne, would be the natural object of any private 
relief legislation relative to payment of the father’s share. Mrs. 
Meister’s present claim to equitable relief is based upon a notarized 
letter from William M. Warne to her, dated August 19, 1956. This 
letter states : 


The writer is the father of Ralph Noblett Warne, who was 
killed in action February 15, 1945. It ismy wish his mother, 
Mrs. Margaret Noblett Meister, be given power of attorney 
to collect all of his personal belongings, money or moneys 
being held by the Government. 


This supposed power of attorney is vague, in that it is phrased in 
terms of a “wish.” Although no particular form ormethod of execution 
of a power of attorney is required, in the absence of statute, it must 
be reasonably certain and plain (2 Am. Jur., sec. 28). However, in 
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this case, there is no danger that if Mrs. Meister is paid these amounts 
by private relief legislation that Mr. Warne will then be able to obtain 
a duplicate payment of the same amounts, inasmuch as his claim is 
now barred b the statute of limitations. (This removes the objec- 
tion envisaged in 30 Comp. Gen. 451 (1951).) Further, even with an 
ambiguous authorization from Mr. Warne, the interpretation acted 
upon by the parties is clear and should control. (See Am. Law Inst. 
Restatement of Agency, sec. 42.) 

As a practical matter, if Mr. Warne desires that his former wife 
receive these payments, there would seem to be no objection to making 
the payments directly to her, rather than enacting a private bill for 
the relief of Mr. Warne, who could then pay the money to Mrs, 
Meister. Mrs, Meister’s relationship to her deceased son, Ralph, 
was obviously much closer than the father-son relationship, witness 
the fact that Ralph Warne designated his mother and not his father 
as beneficiary of all Army benefits (his sister, Peggy Warne, was 
designated as second beneficiary for the 6-month death gratuity). It 
is noted at one place in Ralph Warne’s Army records that the where- 
abouts of his father was unknown. 

It has been stated— 


That the purpose of the statute of limitations is to require 
any necessary litigation to be brought within such time as 
the particular facts and circumstances may be proved with 
the utmost certainty and before adequate proof has become 
stale or entirely lost, (34 Am. Jur., sec. 9 (Cum. Supp., 1956)). 


It appears that this policy would not be violated by the passage of 
the subject bill, as available records fully document the nature of the 
transaction in question. Accordingly, the Department of the Army 


has indicated that it has no objection to the enactment of this legis- 
lation, and after a careful examination of the record, your committee 
recommends that the bill be considered favorably. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., December 20, 1957. 
Hon. Emanvet CELer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrMan: Reference is made to your request to the 
Secretary of the Army for the views of the Department of the Army 
with respect to H. R. 8407, 85th Congress, a bill for the relief of Mrs. 
Margaret N. Meister. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to Mrs. Margaret N. Meister, York, Pennsylvania, the sum of 
$1,007.70. The payment of such sum shall be in full settlement of 
all claims of Margaret Meister against the United States for arrears 
of military pay and allowances due her son, Technical Sergeant Ralph 
N. Warne (serial number 12142954), at the date of his death, February 
16, 1945’’. 

The Department of the Army has no objection to the above- 
mentioned bill. 
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Records of the Department of the Army show that Ralph Noblett 
Warne was born to Margaret N. and William M. Warne, on July 30, 
1921, at Hackensack, N. J. Mr. and Mrs. Warne were subsequently 
divorced, and on March 28, 1942, the former Mrs. Warne married 
Joseph Meister. Ralph Warne enlisted in the Army of the United 
States as a private on September 15, 1942. He received several 
promotions and on February 9, 1945, was promoted to the grade of 
technical sergeant. Sergeant Warne was an aerial gunner assigned 
to the 427th Bombardment Squadron, 303d Bombardment Group. 
He was the top-turret gunner on a B-17 bomber which departed 
from England on February 16, 1945, on a bombardment mission over 
Germany. He was reported missing in action on that date. On 
January 15, 1946, it was officially established from reports received 
by the War Department (now Department of the Army) that he 
was killed in action on February 16, 1945, near Kleve, Germany, and 
Mrs. Meister was so notified. 

After her son’s death, Mrs. Meister received a 6-month death gra- 
tuity in the amount of $1,231.20. She was also the beneficiary of 
two $5,000 national service life-insurance policies on Ralph Warne. 
The act of June 30, 1906 (34 Stat. 750), as amended (10 U. S. C. 
(1952 ed.) 868), provided as follows (this act was repealed by the act 
of July 12, 1955 (69 Stat. 296; 37 U.S. C. 362), as to deaths occurring 
6 months subsequent to July 1, 1955): 

“In the settlement of the accounts of deceased officers or enlisted 
persons of the Army, where no demand is presented by a duly ap- 
pointed legal representative of the estate, the accounting officers may 
allow the amount found due to the decedent’s widow, widower, or legal 
heirs in the following order of precedence: * * * [1. surviving spouse, 
2. children or their issue] third, if no widow, widower, or descendants, 
then to the father and mother in equal parts; #4 

On July 25, 1957, the General Accounting Office advised the De- 
partment of the Army as follows concerning payment of arrears of mili- 
tary pay and allowances due Sergeant Warne: 

“The records of this Office indicate that Margaret Meister, as 
mother of Ralph N. Warne, deceased, 3417 West Penn Street, Phila- 
delphia, Pa., was allowed the sum of $1,007.70 by certificate of settle- 
ment No. 1360402, dated June 25, 1946. She was advised that the 
amount allowed represented the mother’s share, or one-half of that 
due, and that a like amount was reserved for the father, pending 
receipt of a claim from him, 

“The act of October 9, 1940, 54 Stat. 1061, generally precludes 
consideration of any claim, cognizable by the General Accounting 
Office, not received by us within 10 full years after the date such claim 
first accrued. Since the time limit has expired and no claim has been 
received from the father, or a legal representative of the estate, we 
would be precluded by the provisions of the cited act from payment 
of the amount reserved for the father to him or any other person. 

In view of the above no person would now be entitled to adminis- 
tratively claim the father’s share of arrears of military pay and 
allowances in the amount of $1.007.70. However, it would appear 
that the father, William M. Warne, would be the natural object of 
any private relief legislation relative to payment of the father’s share. 
Mrs. Meister’s present claim to equitable relief is based upon a 
notarized letter from William M. Warne to her, dated August 19, 
1956. This letter states: 
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“The writer is the father of Ralph Noblett Warne, who was killed in 
action February 15, 1945. It is my wish his mother, Mrs. Margaret 
Noblett Meister, be given power of attorney to collect all of his per- 
sonal belongings, money or moneys being held by the Government.” 

This supposed power of attorney is vague, in that it is phrased in 
terms of a “wish.” Although no particular form or method of execu- 
tion of a power of attorney is required, in the absence of statute, it 
must be reasonably certain and plain (2 Am. Jur. sec. 28). However, 
in this case, there is no danger that if Mrs. Meister is paid these amount 
by private relief legislation that Mr. Warne will then be able to obtain 
a duplicate payment of the same amounts, inasmuch as his claim is now 
barred by the statute of limitations. (This removes the objection 
envisaged in 30 Comp. Gen. 451 (1951).) Further, even with an 
ambiguous authorization from Mr. Warne, the interpretation acted 
upon by the parties is clear and should control. (See Am. Law Inst. 
Restatement of Agency, sec. 42.) 

As a practical matter, if Mr. Warne desires that his former wife 
receive these payments, there would seem to be no objection to making 
the payments directly to her, rather than enacting a private bill for 
the relief of Mr. Warne, who could then pay the money to Mrs. 
Meister. Mrs. Meister’s relationship to her deceased son, Ralph, was 
obviously much closer than the father-son relationship, witness the 
fact that Ralph Warne designated his mother and not his father as 
beneficiary of all Army benefits (his sister, Peggy Warne, was desig- 
nated as second beneficiary for the 6- month death gratuity). It is 
noted at one place in Ralph Warne’s Army records that the where- 
abouts of his father was unknown. 

It has been stated ““That the purpose of the statute of limitations is 
to require any necessary litigation to be brought within such time as 
the particular facts and circumstances may be proved with the utmost 
certainty and before adequate proof has become stale or entirely lost” 
(34 Am. Jur. sec. 9 (Cum. Supp. 1956)). It appears that this policy 
would not be violated by the passage of the subject bill, as available 
records fully document the nature of the transaction in question. 
Accordingly, the Department of the Army would have no objection 
to the enactment of this legislation. 

The cost of this bill, if enacted, will be $1,007.70. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 











MRS. MARGARET N. MEISTER 


FACT SHEET FOR MEMBERS OF CONGRESS 


In reply refer to: FINCT-—E-1 201 Warne, Ralph N., 12142954 (June 
5, 1957). 

Subject: Arrears of pay. 

To: oni S. Walter Stauffer, House of Representatives, Washington, 
D.C. 

From: Commanding General, Finance Center, United States Army, 
Indianapolis, Ind. 

Reference is made to your letter dated June 5, 1957, regarding 
moneys paid to survivors of Ralph N. Warne, incident to his military 
service. 

In the absence of evidence that the decedent was survived by a 
widow or minor child at date of death, February 16, 1945, the 6 
months’ gratuity pay in the amount of $1,231.20 was paid to the 
mother, Mrs. Margaret Meister, 3417 West Pennsylvania Street, 
Philadelphia, Pa. 

The arrears of pay due at termination of casualty status was certi- 
fied by the General Accounting Office as payable in equal shares to 
the parents of the decedent. rs. Meister’s share, or one-half the 
amount due, was paid to her by the General Accounting Office on 
June 25, 1946, in the amount of $1,007.70. A like amount was 
reserved for the father of the deceased pending receipt of a claim 
from him. 

We have been informed by the General Accounting Office by letter 
dated June 13, 1957, that since the time limit has expired and no claim 
has been received from the father, or a legal representative of the 
estate; that office would be precluded by the provisions of the act of 
October 9, 1940 (54 Stat. 1061), from payment of the father’s share 
to him or any other person. 

The casualty folder of the decedent has been destroyed pursuant 
to Department of the Army authority implementing legislation which 
provides for the destruction of such records after 12 years during 
which no inquiry or claim is received. In view of the above, we are 
unable to furnish copies of any correspondence pertinent to the case. 

W. L. Batiey 
Lieutenant Colonel, Finance Center, Congressional Liaison er 
(For the Commander, M. A. Beckett). 


O 


Date: June 21, 1957. 
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LLOYD LUCERO 


Fesrvary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 8444] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8444), for the relief of Lloyd Lucero, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 2, strike out ‘‘in excess of 10 per centum thereof’’. 


PURPOSE 


The purpose of the proposed legislation is to pay the sum of $78.56 
to Lloyd Lucero, of Denver, Colo. Such sum represents reimburse- 
ment for paying out of his own funds a oe rendered against 


him in the courts of Colorado, under date of January 7, 1957, arising 
out of an accident involving a United States post office motor vehicle 
at Denver, Colo. 

The Post Office Department made an investigation of this accident 
and Mr. Lucero was represented by a United States attorney; how- 
ever, judgment was rendered against him and has been paid. Your 
committee is of the opinion that he should be reimbursed. The Post 
Office Department has pointed out in its report that this is the type 
of claim that could have been settled administratively under the 
Federal Tort Claims Act. Under these circumstances it is obviously 
unfair to require Mr. Lucero to bear this loss. Accordingly, the 
committee recommends that the bill be considered favorably. 








2 LLOYD LUCERO 
SWORN STATEMENT 


I, Lloyd Lucero, residing at 9091 Poze Boulevard, Thornton, Colo., 
do make this sworn statement: 

On or about February 10, 1956, in the 1800 block on Wynkoo 
Street, Denver, Colo., while in the performance of my duty, I did 
stop post office vehicle No. 491737 (3-ton White truck) on the 
left (north side of the street) in position to back into the unloading 
conveyor at Wynkoop Street. While waiting for visible traffic to 
clear | heard the sound of a collision. I alighted from the truck and 
walked to the rear and observed two vehicles which apparently had 
collided. Both vehicles were damaged at their respective headlights 
and fenders. I wish to state at this time the street surface was ex- 
tremely icy. I then waited until the city of Denver police arrived at 
the scene and also a Mr. D. E. Hawkins, vehicle operative analyist 
for the post office, arrived. 

I had no idea I was involved in any way until I was served a sum- 
mons to appear in court for causing an accident. This hearing was 
not held because of many postponements until Monday, January 7, 
1957, at which time I appeared before Judge Arthur Bowman, pre- 
siding in the district court in the city and county of Denver, who im- 
posed double judgment in the amount of $78.56 in favor of the plain- 
tiffs versus United States Post Office Operator Lloyd Lucero. 

I wish to state that at no time during this incident did either vehicle 
involved in the above-mentioned incident come in contact or damage 
the post office vehicle which I was operating. 

Luoyp Lucrro. 


This is to certify that Lloyd Lucero has sworn to and duly signed 
this statement as appears above before me this 29th day of August 
1957. 


[sEAL] Ausert Fert, Notary Public. 
Commission expires July 10, 1960. 





Unitep States DeparRTMENT OF JUSTICE, 
Unitep States ATTORNEY, 
District or CoLoRADO, 
Denver, Colo., August 21, 1957. 
Mr. Luoyp Lucero, 


9091 Poze Boulevard, Thornton, Colo. 


Dear Sir: This is to certify that on January 7, 1957, this office 
represented you as a postal employee in the following suits brought in 
the municipal court of the city and county of Denver: W. E. Ellwanger 
v. Lloyd Lucero (Docket No. 256-1911); The Landon Abstract Com- 
pany v. W. E. Ellwanger and Lloyd Lucero (Docket No. 256-1602). 

As to the former case, judgment was entered against you in the sum 
of $38.05, plus costs of $2.50. In the latter case, judgment was 
entered against Mr. Ellwanger and you jointly in the sum of $67.03, 
plus costs of $2.50. 

Very truly yours, 
Donatp E. Keiry, 
United States Attorney. 
By James C. Perri, 
Assistant United States Attorney. 


LLOYD LUCERO 


Post Orrice DEPARTMENT, 
Washington, D. C., August 12, 1957. 


Hon. EmManvuet Crier, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CHarrMaNn: Reference is made to your request for a 
report on H. R. 8444, a bill for the relief of Lloyd Lucero. 

The records of this Department indicate that on February 10, 1956, 
a mail truck, operated by Lloyd Lucero in the course of his official 
duties, was involved in an accident with two private vehicles belong- 
ing to William E. Ellwanger and the Landon Abstract Co. The 
accident resulted in damage to the privately owned vehicles. On 
January 7, 1957, in a civil suit brought by Ellwanger and the Landon 
Abstract Co., in the municipal court of the city and county of Denver, 
Colo., judgments totaling $71.56 were rendered against the postal 
chauffeur. It is presumed that the costs awarded the plaintiffs 
increased Mr. Lucero’s liability to $78.56, the amount stated in 
H. R. 8444. 

If the plaintiff’s claims had been permitted to be adjudicated under 
the Federal Tort Claims Act, the postal chauffeur, Lloyd Lucero 
would have been relieved of liability in this case. 

In view of the foregoing, the Department interposes no objection 
to the enactment of this legislation. 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this report to the committee. 

Sincerely yours, 
Ase McGreacor Gorr, General Counsel. 


O 
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WILLIE C. WILLIAMS 


Fusruary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H, R. 8448] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8448), for the relief of Willie C. Williams, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 11, strike the period following the word “reculations” 
and insert: 


: Provided, That no part of the amount appropriated in this 
Act shall be paid or delivered to or received by any agent or 
attorney on account of services rendered in connection with 
this claim, and the same shall be unlawful, any contract to 
the contrary notwithstanding. Any person violating the 
provisions of this Act shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be fined in any sum not 
exceeding $1,000. 


PURPOSE 


The purpose of the proposed legislation is to pay Willie C. Williams 
of Marlin, Tex., $101.52 as the amount he earned while assisting in 
the post office at Marlin, Tex., during the Christmas rush during 
December 1956 but which he was required to refund to the Govern- 
ment because he was a retired postal employee. 


STATEMENT 


The pean of the post office at Marlin, Tex., asked Mr Willie 
i 


C. Williams, a retired postal employee, to assist in the post office 

during the 1956 Christmas season. This request was made in good 

faith on the assumption that Mr. Williams could be so employed in 
20007 
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accordance with applicable laws and regulations. Mr. Williams 
worked for 12 days and did serve as an assistant to the postmaster. 
He was paid $130.35 for the work he performed. Then later he was 
advised that he had been illegally paid since he was a retired employee; 
so Mr. Williams refunded the money paid him for his services. Subse- 
quently he was paid $28.83 which represented the amount of the 
difference between the applicable rate for the service performed and 
the amount of annuity payment which he was paid. 

The Post Office Department has submitted a report to this com- 
mittee on the bill which indicates that the Department has no objec- 
tion to the enactment of the bill, and bases this stand on the fact that 
the postmaster and Mr. Williams both acted in good faith. The 
committee agrees that the information supplied to the. committee 
shows that both Mr. Williams and the postmaster acted in good faith. 
Further Mr. Williams actually performed the work for which he was 
paid. Under these circumstances the committee recommends that 
the bill be considered favorably. 


Post Orrice DEPARTMENT, 
BuREAU OF THE GENERAL COUNSEL, 
Washington, D. C., November 21, 1957. 
Hon. Emanvet CE.uer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuatrMan: Reference is made to the request for a 

report on H. R. 8448, a bill for the relief of Willie C. Williams. 

his bill would authorize the payment of $101.52 to Willie C, 
Williams of Marlin, Tex. The sum represents a portion of the 
amount earned by Mr. Williams, a retired annuitant, while employed 
at the Marlin, Tex., post office during the Christmas season of 1956. 

The present law (5 U.S. C. 2263b) requires that when an annuitant 
is reemployed, a sum equal to the annuity allocable to the period of 
actual employment shall be deducted from his salary. 

Investigation has disclosed that the postmaster at Marlin, Tex., in 
good faith, asked Mr. Williams, a retired postal employee to assist in 
the Marlin Post Office during the 1956 Christmas season. © Mr. 
Williams, in good faith, did assist the postmaster 12 days for which he 
was paid $130.35. Subsequently, Mr. Williams was advised that he 
had eee illegally paid for the 12 days and that it would be necessary 
to refund the money which had been paid to him. Mr. Williams re- 
funded the money paid him and was later paid $28.83 representing the 
amount of the difference between the applicable rate for the service 
performed and the amount of the annuity payment. 

In view of the fact that (1) the employment of Mr. Williams resulted 
from an honest misunderstanding in which the postmaster, acting in 

ood faith, obtained the assistance of an experienced employee for the 
Christmas mail rush; and (2) the annuitant acting in good faith came 


to the assistance of the postmaster and worked in the post office at 
Marlin, this Department will interpose no objection to the enactment 
of this legislation. 
The Bureau of the Budget has advised that there would be no objec- 
tion to the submission of this report to the committee. 
Sincerely yours, 
(Signed) Hersert B. Warsurron, 


Acting General Coneul. 
O 
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ALEXANDER GROSSMAN 


FEBRUARY 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be’ printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 9012] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9012) for the relief of Alexander Grossman, having considered 
the same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 

Page 2, lines 1 and 2, strike out “in excess of 10 per centum thereof”’. 

The bill would provide for the payment of the sum of $500 to Alex- 
ander Grossman of Brooklyn, N. Y., as refund of the amount of de- 
parture bond posted on his behalf and subsequently forfeited. 


STATEMENT OF FACTS 


The claimant, a native of Czechoslovakia, was admitted to the 
United States as a student on June 10, 1948, upon the posting by the 
Hartford Accident & Indemnity Co. of a $500 maintenance and de- 
parture bond. An extension of his stay was granted to September 
25, 1949, but a further extension was denied. On January 26, 1950, 
deportation proceedings against him were instituted on the ground 
that he had remained in the United States for a longer time than 
permitted. The deportation proceedings, however, were held in 
abeyance pending consideration of his application for adjustment 
of his status under the Displaced Persons Act of 1948. This relief 
was granted to him and a record of lawful entry for permanent 
residence was made, retroactive to the date of his arrival. bn Decem- 
ber 8, 1955, the alien became a naturalized citizen of the United States. 
In the meantime the bond had been declared breached because of the 
alien’s failure to depart on or before September 25, 1949, and, upon 
demand, the amount of the bond was paid by the surety on October 1, 
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1951, and subsequently converted into the Treasury. The surety 
has advised that it was indemnified in the amount of the bond by 
claimant in this bill. 

The Department of Justice in its report dated November 6, 1957 
states: 


In view of the fact that the alien’s status was administra- 
tively adjusted retroactively to the date of his original 
arrival, the Department of Justice interposes no objection 
to the enactment of the bill. 


Therefore, your committee concurs in the recommendation of the 

— Department and recommend favorable consideration of the 
ill. 

The committee is advised by the author of the bill that no attorney 

is involved, 





CASE HISTORY 


Alexander Grossmann, 1270 44th Street, Brooklyn, N. Y. Immi- 
gration and Naturalization No. A6 916-048 DP. 

Born March 3, 1928, in Stakcin, Czechoslovakia. 

Yeshiva student until 1944. 

April 15, 1944: Deported Uzhorod with parents. 

May 10, 1944: Deported to Auschwitz where parents were killed. 

May 20: Brought to Mauthausen. 

May 25: Brought to Ebensee, where I was detained until May 8, 
1945. 

May 5, 1945: Liberated by the Allied Army. Came to Wels, sick, 
and then returned to Kosice, then went to Bratislava where I con- 
tinued my studies at the Yeshiva there. 

May 23, 1948, I arrived in the United States and immediately 
undertook all steps to legalize my status. 

Having arrived before the deadline of April 30, 1949, displaced 
person qualifications were granted to me. 

December 15, 1954, I was legally admitted as a displaced person 
quota immigrant under section 4 of the Immigration Act of 1924 and 
was hegpniered under the Alien Immigration Act of 1940. 

On December 8, 1955, I received my citizenship papers No. 7513040, 
in the United States eastern district, Brooklyn, N. oo 

On July 5, 1950, I married Eva, nee Kohn, a naturalized United 
States citizen (her citizenship papers No. 7435171). She bore me 
three childeren (Gwendolin, Decsinbet 29, 1951; Samuel, September 
29, 1953; Martin, September 9, 1955), all United States citizens, 





Unrtep States DEPARTMENT OF JUSTICE, 
Orrice or THE Deputy ATroRNEY GENERAL, 
Washington, D. C., November 6, 1957. 
Hon. EManvet CEeuuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrmMan: This is in response to your request for the 
views of the Department of Justice concerning the bill (H. R. 9012) 
for the relief of Alexander Grossman. 
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The bill would provide for the payment of the sum of $500 to 
Alexander Grossman of Brooklyn, N. Y., as refund of the amount of a 
departure bond posted on his behalf and subsequently forfeited. 

he files of the Department of Justice disclose that claimant, a 
native of Czechoslovakia, was admitted to the United States as a 
student on June 10, 1948, upon the posting by the Hartford Accident & 
Indemnity Co. of a $500 maintenance and departure bond. An 
extension of his stay was granted to September 25, 1949, but a further 
extension was denied. On January 26, 1950, deportation proceedings 
against him were instituted on the ground that he had remained in the 
United States for a longer time than permitted. The deportation 
proceedings, however, were held in abeyance pending consideration of 
his application for adjustment of his status under the Displaced Per- 
sons Act of 1948. This relief was granted to him and a record of 
lawful entry for permanent residence was made, retroactive to the 
date of his arrival. On December 8, 1955, the alien became a natural- 
ized citizen of the United States. In the meantime the bond had been 
declared breached because of the alien’s failure to depart on or before 
September 25, 1949, and, upon demand, the amount of the bond was 
paid by the surety on October 1, 1951, and subsequently converted 
into the Treasury. The surety has advised that it was indemnified 
in the amount of the bond by claimant in this bill. 

In view of the fact that the alien’s status was administratively 
adjusted retroactively to the date of his original arrival, the Depart- 
ment of Justice interposes no objection to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 


Sincerely, 


Wituram P. Rocers, 
Deputy Attorney General. 
O 
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JOHN A. TIERNEY 


Fesruary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H., R. 9109] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9109) for the relief of John A. Tierney, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to relieve John A. Tierney 

of Bethesda, Md., of all liability to refund $1,116 representing pay- 

‘ments of a per diem allowance in lieu of subsistence paid him for the 
period from October 27,.1952, through February 28, 1953, 


STATEMENT 


In 1952 Mr. John A. Tierney was an employee of the ppercment of 


State assigned to, the Office of the High Commission for Germany at 
- Bonn: as a budget officer. On September 2, 1952, the Office of the 
. High Commission issued a travel order authorizing Mr. Tierney’s 
separation travel to his home in Helenwood; Tenn... Mr, Tierney was 
‘-to travel via Washington, D. C., so that he might. have 5 days for 
consultation in the Capital. 
. After Mr. Tierney arrived in. Washington on October 5, 1952, his 
«travel orders were amended to authorize 60 days’. leave without pay. 
» A need for his services developed in. the ‘Technical Cooperation Ad- 
* ministration so that his orders were again amended to place him on a 
» temporary duty status, effective October 27, 1952, for 120 days. He 
‘ remained in that status’ till February 28, 1953. On March 2, 1955, 
. he was reassigned as a departmental.employee in Washington, D.C. 
. This is a case where Mr. Tierney’s.travel to,his home in Helenwood, 
Tenn. was interrupted by his being placed on temporary duty in 
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Washington, D.C. As is brought out in the report of the Department 
of State on the bill, the fact that Mr. Tierney was later employed by 
the TCA for duty in Washington, D. C., was coincidental rather than 
deliberate. It is clear that he had not proceeded to his home for 
separation purposes because his travel order had subsequently been 
amended to provide leave without pay and restoration to temporary 
duty status. This is further substantiated by the fact that Mr. 
Tierney’s wife proceeded to Helenwood, Tenn., shortly after Mr. 
Tierney arrived in the United States from Germany. Despite all of 
this Mr. Tierney’s vouchers for per diem allowance were disallowed 
for the period from October 27, 1952, through February 28, 1953 on 
the grounds that he was not away from his post of assignment during 
the period, and because it concluded that he had entered on duty in 
his departmental assignment on October 27, 1952 rather than on 
March 2, 1953. 

This committee has carefully considered the circumstances of this 
matter and has concluded that it is only just to grant Mr. Tierney the 
relief provided for in H. R. 9109. As is pointed out in the depart- 
eeaht report, that although Mr. Tierney did terminate his services in 
Bonn on September 2, 1952, he did not end his duty status. That 
status soe not have terminated until he reached his destination. 
The facts which resulted in his travel to his home have been outlined 
above, and this committee feels that those facts clearly spell out a case 
for legislative relief. Accordingly the committee agrees with the 
favorable recommendation of the Department of State and recom- 
mends that the bill be considered favorably. 


DEPARTMENT OF STATE, 
Washington, December 23, 1957. 


Hon. Emanvet CEtter, 
hairman, Committee on the Judiciary, 
House of Representatives. 
Dear Mr. Ce.uer: In your letter of August 5, 1957, to which an 
interim reply was sent on August 6 you enclosed copies of H. R. 9109, 
a bill for the relief of John A. aes requested a report of the 


facts of the case together with the Department’s opinion as to the 
merits of the bill and copies of material rs. 

Mr. John A. Tierney, budget officer, 2, wis an employee of 
the Department of State assigned to the Office of the High Commission 
for Germany at Bonn. Under the provisions of delegation of author- 
ity No. 56, the Office of the High Commission issued travel order No, 

-1-3, September 2, 1952 authorizing Mr. Tierney’s separation travel 
to his home in Helenwood, Tenn., via Washington for 5 days’ 
consultation. 

Following Mr. Tierney’s arrival in Washington on October 5, 1952, 
his travel orders were amended to authorize 60 days’ leave without 
pay effective October 11, 1952. However, when a need for his 
services developed in the Technical Cooperation Administration, his 
orders were again amended to place him on a temporary duty status 
effective October 27, 1952, for a period of 120 days. Mr. Tierney 
remained in this status until February 28, 1953. On March 2, 1953, 
he was reassigned as a departmental employee to Washington, D. C. 
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Mr. Tierney’s reimbursement vouchers for per diem allowance at 
the rate of $9 per day during the period October 27 to February 28, on 
which he was paid a total of $1,116 by the Department, were disallowed 
by the General Accounting Office on the grounds that Mr. Tierney 
was not away from his post of assignment during this period because 
he, in effect, entered on duty in his departmental assignment on 
October 27, 1952 rather than on March 2, 1953. The General Account- 
ing Office based its decision on the following factors: 

(a) That Mr. Tierney’s services at Bonn were terminated upon 
his departure and that his return to that point for further duty 
was not contemplated. 

(6) That no other place was designated as a new or prospective 
station from which Mr. Tierney may have been considered absent 
on “temporary detail” until March 2, 1953. 

(c) That the post of duty of an employee is required to be 
the place at which the employee expects and is expected to spend 
the greater part of his time. 

(dq) That Mr. Tierney’s household goods were consigned to 
Washington, D. C. rather than the designated place of residence 
upon separation. 


Although Mr. Tierney did terminate his services in Bonn, September 
2, 1952, he did not end his duty status. The duty status of a Foreign 
Service employee returning to his home in the United States on 
separation orders is not terminated until he reaches his destination 
by the most direct and expeditious means of travel. Mr. Tierney’s 
travel to his home was interrupted by his restoration to temporary 
duty in Washington and the termination of his limited appointment 
was later canceled, on March 2, 1953, by his assignment to a depart- 
mental position. 

The fact that Mr. Tierney was later employed by TCA for duty in 
Washington, D. C., was coincidental rather than deliberate. The 
Technical Cooperation Administration was recruiting for budget 
officers throughout the world. There is no reason to believe that 
TCA would have requested a reimbursable detail of 120 days for 
Mr. Tierney if TCA had known in advance that Mr. Tierney’s next 
assignment would be to a departmental position in Washington rather 
than to a position abroad. 

The Department’s records disclose that in the opinion of the Office 
of the High Commissioner for Germany and of the Department, Mr. 
Tierney was on temporary detail from Bonn, Germany, to Washington, 
D. C., from October 27 until March 2. He had not proceeded to his 
home for separation purposes as he was authorized to do by T. O. 
E-1-3, September 2, 1952, because the travel order had subsequently 
been amended to provide leave without pay and restoration to tempo- 
rary duty status. 

Although the Department’s records do not reveal the reason for 
Mr. Tierney’s having shipped his effects to Washington rather than 
to Helenwood, Tenn., Mr. Tierney stated, in his letter of July 1, 1957, 
to the General Accounting Office that although Mrs. Tierney pro- 
ceeded to Helenwood, Tenn. shortly after his arrival in the United 
States from Germany and it was his intention to follow her there, he 
had his household effects shipped to Washington because, as a career 
civil servant, he intended to return to Washington from Helenwood 
to seek another position with the Government. 
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In view of the foregoing the Department recommends that Mr. 
Tierney be granted the relief proposed in H. R. 9109. 
The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this report. 
Sincerely yours, 


WituraM B. Macomser, Jr., 
Assistant Secretary 
(For the Secretary of State.) 


0 





85TH CoNGREss ! HOUSE OF REPRESENTATIVES {! Reporr 
2d Session { No. 1423 
Sooo leo 


OSHIRO SHOKO 


Fresruary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed. 


Mr. Buroick, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 9317] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9317), for the relief of Oshiro Shoko, having considered the 


same, report favorably thereon without amendment and recommend 
that the bill do pass. 

This proposed legislation was submitted to the Speaker of the House 
of Representatives by the Secretary of the Army and referred to the 
committee for consideration. After a careful review of the communi- 
cation, your committee recommends favorable consideration of the 
bill. The executive communication is as follows: 


DEPARTMENT OF THE ARMY, 
Washington, D. C., August 13, 1957, 
Hon. Sam Raysurn 
Speaker of the House of Representatives. 

Dear Mr. Speaker: There is forwarded herewith a draft of legis- 
lation for the relief of the estate of Oshiro Shoko. 

The submission of this legislation is in accordance with procedures 
approved by the Secretary of Defense. The Bureau of the Budget 
has advised that it has no objection to the submission of this proposal 
for the consideration of the Congress, and the Department of the Army 
recommends its enactment. 

The purpose of the proposed bill is to pay to the estate of the late 
Assistant Police Inspector Ochiro Shoko, formerly of Shuri City 
Okinawa, Ryukyu Islands, the sum of $2,000 in full settlement of all 
claims which it may have against the United States arising out of the 
death of Oshiro Shoko. Mr. Oshiro was apparently murdered by 
unidentified members of the Philippine Scouts, a component of the 
United States Army, on February 28, 1948, at Shuri Village, Okinawa, 
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while acting in his capacity as assistant police inspector, Ryukyus 
Police Department. 

At about 7:50 p. m. on February 28, 1948, Assistant Police Inspector 
Oshiro Shoko was walking along Route 28, north of Gibo-Ku, Shuri- 
Shi, Okinawa, Ryukyu Islands, pursuant to official business when a 
2%-ton truck with canvas top stopped along side of him. The driver, 
a Filipino, switched off the truck lights, stepped down to the road, 
drew his pistol and tried to take Inspector Oshiro’s pistol. He 
resisted and another Filipino dismounted from the truck and began to 
struggle with him. Oshiro was knocked down and when he tried 
to reach for his pistol, was shot twice by one of his assailants. One 
shot pierced his right arm, the other entered the left side of his chest 
and lodged in the midsection of his body. One of the Filipinos then 
took the victim’s pistol and hat insignia, remounted the truck and 
continued on in the direction of Naha, Okinawa. Inspector Oshiro 
was discovered by two persons who had heard the shots. A United 
States Army truck passing by was stopped and transported him to 
the Shuri Dispensary.. He was later taken. to the 37th General 
Hospital, but died about 10:50 p. m. 

At about 10:10 p. m., Inspector Oshiro gave a statement describing 
his assailant as a Filipino about 5 feet 1 or 2 inches tall, wearing a 
khaki uniform. He stated that the assailant’s vehicle was a 2-ton 
truck with a canvas top, but could give no other details. Two 
Okinawan witnesses who were within 20 to 30 yards of the incident 
corroborated this statement, but could furnish no other details. 

The Criminal Investigation Division, United States Army, con- 
ducted an intensive investigation, concentrating particularly on all 
Philippine Scout organizations, which at that time were components 
of the United States Army; but was unable to discover evidence 
warranting arrest of any particular individuals, although some definite 
suspects were uncovered. Accordingly, the case was closed pending 
the discovery of additional leads. 

Assistant Police Inspector Oshiro Shoko is survived by his wife, 
Oshiro Toshiko, 44 years old, and 5 children, ages 8 to 20. Mrs. 
Oshiro is presently employed as a switchboard operator at the head- 
quarters, Ryukyus Police Department, and earns approximately 
$33.25 per cea The family is operating a small store in a building 
which serves primarily as a home. All of the children are attending 
school. No compensation has been paid to the survivors of Inspector 
Oshiro by the United States Government, as claims of inhabitants of 
Okinawa arising prior to the effective date of the Treaty of Peace with 
Japan were not generally considered or paid under the Foreign Claims 
Act, now codified in title 10, United States Code, section 2734, which 
requires that in the case of a national of a country at war with the 
United States that the claimant be determined by the claims com- 
mission or local commander to be friendly to the United States. 

Article 19 of the Treaty of Peace with Japan (3 U. S. T. 3187 
(1952)), effective April 28, 1952, provides as follows: 

“(a) Japan waives all claims of Japan and its nationals against the 
Allied Powers and their nationals arising out of the war or out of 
actions taken because of the existence of a state of war, and waives all 

claims arising from the presence, operations, or actions of forces or 
authorities of any of the Allied Powers in Japanese territory prior to 
the coming into tes of the present treaty.” 
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Consequently, the United States has no legal liability to render 
compensation to the survivors of Inspector Oshiro. 

The commander in chief, Far East Command, who is also the 
Governor of Ryukyu Islands, recommended pertinently as follows: 

“The Ryukyus Police Department has rendered invaluable assist- 
ance to the United States military and civil authorities from the be- 
ginning of the occupation to date. The officials of the police depart- 
ment have performed extraordinary service in that they alone, of all 
the Government of the Ryukyu Islands officials, have consistently 
supported United States policies and objectives, without regard to 
criticism. Action by the United States Government to compensate 
the families of policemen who have been killed by members of the 
United States Forces would be most beneficial in encouraging the 
continued cooperation of the Ryukyus police and also in combating 
some of the anti-American propaganda currently being circulated. 
This headquarters believes that a sum of $1,500 to $2,000 per family 
would be adequate.” 

In the instant case it would appear that the United States Govern- 
ment has an equitable obligation to compensate the survivors of 
Inspector Oshiro, who met his death through the criminal actions of 
unknown members of the Philippine Scouts, at that time a component 
of the United States Army. 

The cost of this bill, if enacted, will be $2,000. 

Sincerely yours, 
Witser M. Brucker, 
Secretary of the Army. 


O 








85TH CoNGRESS ; HOUSE OF REPRESENTATIVES REpPorT 
2d Session No. 1424 


CORNELIA V. LANE 


Fesruary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 9395] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9395) for the relief of Cornelia V. Lane, having considered the 
same, reper favorably thereon with amendments and recommend 

i 


that the bill, as amended, do pass. 

The amendment is as follows: 

Page 1, line 5, strike out the figures “$25,000”, and insert in liew 
thereof ‘‘$1,500’’. 

The purpose of the proposed legislation is to pay the sum of $1,500 
to Cornelia V. Lane, of North Hollywood, Calif, in full settlement of 
all claims against the United States. Such sum represents compen- 
sation for personal injuries and expenses incident thereto sustained as 
the result of burns received after an operation performed on her in 
the United States Naval Hospital, Yokosuka, Japan, on July 8, 1954. 
— author adyises that an attorney is involved and is entitled to o 

ee. 

We cite the opinion of Dr. Carl E. Chism: 

This lady has an area on the lateral side of the left lower leg and 
ankle which is covered by a skin graft which extends from about the 
mid-third to just below the external malleolus and is approximately 
3 inches in width. This graft is soft and pliable and is not adherent. 
to the bones or tendons at any point. The graft is more deeply 
pigmented than the surrounding normal skin, and the pigmentation 
varies from area to area through the graft. There has been some spotty 
partial loss of the subcutaneous fat which makes the area somewhat 
uneven. There is no evidence of any surface irritation or ulceration, 
and there has been none since the graft matured. 

There are some small varicose veins below the graft on the lateral 
surface of the foot. There are also some small varicose veins on both 
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legs from the thighs down, mainly around the popliteal spaces, and 
in the calves of both legs. There is a well healed soft, pliable scar of 
a donor site on the anterior surface of the right thigh with some 
thickened scarring of the upper central portion, this is white in color, 
is not adherent and is not irritated. There is no limitation of motion 
of the ankle joint. This lady has an incidental finding of complete 
flattening of both the longitudinal and transverse arches of both feet. 

It is my opinion that the present skin graft is functionally very 
satisfactory, and should give excellent coverage for the remainder of 
her life. The appearance leaves something to be desired, both as far 
as the depression of the area and the increased pigmentation are 
concerned. However, replacement of this graft with another skin 
graft would be no more likely to produce a normally pigmented graft 
than the present one. With this satisfactory functional result it 
is not feasible to transfer a pedicle flap of skin and fat for cosmetic 
reasons. It is my opinion that no further surgery should be done on 
this area, that the situation is stationary and will become neither 
better or worse over a period of years, and that the only disabilit 
is from a cosmetic standpoint. The pigmentation and depression will 
be permanent. 

Your committee has given careful consideration to the report from 
the Department of the Navy and statement made by Dr. Chism and 
in view of these statements your committee is of the opinion that the 
recommendation of the Department of the Navy is a just one, and the 
bill is amended to appropriate the sum of $1,500 to her for personal 
injuries, medical and related expenses. There is nothing contained 
in the file to justify a larger sum. The report from the Navy Depart- 
ment gives in detail the history of the proposed legislation and is as 
follows: 

DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Orrice or Lecistative Lrarson, 
Washington, D. C., December 16, 1957. 
Hon. Emanvet CELuer, 
hairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuarrMan: Reference is made to your letter to the 
Secretary of the Navy dated August. 23, 1957, requesting comment 
on H. R. 9395, a bill for the relief of Cornelia V. Lane. 

The purpose of the bill.is to authorize and direct the Secretary of the 
Treasury to pay to Cornelia V. Lane the sum of $25,000. The pay- 
ment is to be in full settlement of all claims against the United States 
for compensation for injuries and permanent disability which she 
sustained as a result of being burned after an operation performed on 
her in the United States Naval Hospital, Yokosuka, Japan, on July 8, 
1954. 

The investigative report of the incident reveals that on July 7, 1954, 
Mrs. Lane, the wife of James B. Lane, RM2, USN, was admitted to 
the United States Naval Hospital, Yokosuka, Japan, for the perform- 
ance of a varicose vein operation on her right leg. ‘The operation was 
performed under anesthesia at 10:30 on July 8, 1954, and completed at 
11:17, At about 11:30 Mrs. Lane complained that she was cold and 
a hot water bottle was placed next to her left leg’ at the direction of 
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the ward nurse. At 1 o’clock in the afternoon a burn of the left leg 
was noted and treatment was administered. 

On July 12, 1954, Mrs. Lane was discharged from the hospital at 
her own request and returned to her home under treatment. On July 
16, 1954, Mrs. Lane was readmitted to the hospital for further treat- 
ment of the burned area which showed evidence of infection. The 
infection was properly treated and the burned area was skin-grafted 
with excellent results. 

It is apparent that the burn was occasioned by an error in judgment 
on the part of the ward nurse when the hot water bottle was placed 
on Mrs. Lane’s leg before it was ascertained that sensation had re- 
turned to the leg after the administration of the spinal anesthesia. 

On August 16, 1955, Mrs. Lane and her husband instituted action 
against the United States in the District Court for the Southern Dis- 
trict of California. Since the claim arose in a foreign country and is 
therefore barred under the Federal Tort Claims Act (28 U.S. C. 2680), 
the vause of action was dismissed on October 3, 1955. 

The Department of the Navy favors the payment of a claim by 
Mrs. Lane in a just and reasonable amount. The very meager infor- 
mation available to this Department indicates that $1,000 would amply 
compensate her for the injury, but if she suffered a loss of income, one 
incurred further substantial medical bills or other expenses, and has 
suffered a permanent disability an award of $1,000 might not be 
adequate. In this connection it should be noted that the records 
available to the Department of the Navy do not indicate the exist- 
ence of any permanent disability resulting from this injury. 

In view of the foregoing, the Department of the Navy would sup- 
port the enactment of H. R. 9395 if it is amended to limit the award 
to $1,000, plus a just and reasonable amount to compensate Mrs. Lane 
for the following (if entitlement thereto as a matter of fact otherwise 
exists): loss of income, medical and related expenses, and permanent 
disability. 

The o_o of the Navy has been advised by the Bureau of 
the Budget that there is no objection to the submission of this report 
on H. R. 9395 to the Congress, 

For the Secretary of the Navy. 

Sincerely yours, 
R. Y. McEtnroy, 
Captain, United States Navy, 
Deputy Director, Legislative Liaison. 


O 
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WILLIAM T. MANNING CO., INC. 


Feprvary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 9397] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9397), for the relief of William T. Manning Co., Inc., having 
considered the same, report favorably thereon with an amendment 
and recommend that the bill, as amended, do pass. 

The amendment is as follows: 

Page 2, lines 1 and 2, strike out “‘in excess of 10 per centum thereof”. 

H. R. 9397 would authorize and direct the Secretary of the Treasury 
to pay the sum of $8,352 to the William T. Manning Co., Inc., of 
Fall River, Mass., in full settlement of all claims against the United 
States for the repair of a Browning locomotive crane. 

In August of 1953 the Department of the Navy directed the Hing- 
ham Management Corp., operators of the Naval Industrial Reserve 
Shipyard, Hingham, Mass., to effect repairs to Browning locomotive 
crane 01-50, with credit being allowed on their maintenance obliga- 
tion. The Hingham Management Corp. thereafter entered into an 
agreement with the William T. Manning Co., Inc., for the repair of 
the crane. Prior to reaching an agreement with the Hingham Man- 
agement Corp., Mr. Manning verified with the district public. works 
officer, Ist Naval District, that the repair of the crane had been 
directed by the Navy Department. 

Prior to completing repairs, Mr. Manning became aware that the 
Navy was about to terminate its contract with the Hingham Manage- 
ment Corp. and requested advice from the district public works officer 
as to what action he should take with regard to the crane, In order 
not to compromise a pending FBI investigation of Hingham M 
ment, Corp., and coupled with urgent need for this crane, Mr, Manning 
was directed to proceed with repairs with the expectation that reim- 
bursement to Mr. Manning would be made by (1) funds available 
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from Hingham Management Corp., (2) funds available from a succes- 
sor to Hingham Management Corp., (3) Navy funds, in that order. . 

On February 24, 1954, the William T. Manning Co., advised the 
district public works officer. 1st Naval District, that the crane was 
ready for delivery and requested shipping instructions. The district 
— works officer, on March 2, 1954, advised the William T. 

fanning Co., to return the crane to the Naval Industrial Reserve 
Shipyard to the custody of the General Public Warehouse Company 
of Massachusetts, the new lessee of the shipyard. The crane was so 
delivered on March 8, 1954. 

After delivery of the crane it was found that the Hingham Manage- 
ment Corp. had no funds available to pay for the repairs. It was also 
determined that it would not be legal to issue an antedated work order 
by either the General Public Warehouse Company of Massachusetts 
or the Department of the Navy, covering repairs of the crane. 

The Department of the Navy in its report dated November 13, 1957 
states: 


As a legal proposition, it is doubtful whether the United 
States Government would be liable for the repairs to crane 
No. 01-50 due to the fact that it was not a party to the 
initial contract between the William T. Manning Co. and 
the Hingham Management Corp. However, in view of the 
facts enumerated above, it is considered that the Govern- 
ment has a moral obligation to see that the William T. 
Manning Co. is reimbursed as H. R. 9397 would provide. 
Accordingly, the Department of the Navy recommends 
enactment of H. R. 9397. 


Therefore, your committee concur in that recommendation and 
recommend favorable consideration of the bill. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D. C., November 13, 1957. 
Hon. Emanvet Cenuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. Cuartrman: Reference is made to your letter of 
A t 23, 1957, to the Secretary of the Navy requesting comments 
of this Department on H. R. 9397, a bill for the relief of the William 
T. Manning Co., Inc., of Fall River, Mass. 

H. R. 9397 would authorize and direct the Secretary of the tn 
to pay the sum of $8,352 to the William T. Manning Co., Inc., of Fall 
River, Mass., in full settlement of all claims against the United States 
for the repair of a Browning locomotive crane. 

The records of this Department disclose that in August of 1953 the 
Department of the Navy directed the Hingham Management Corp., 
operators of the Naval Industrial Reserve Shipyard, Hingham, Mass., 
to effect repairs to Browning locomotive crane 01-50, with credit be- 
ing allowed on their maintenance obligation. The Hingham Manage- 
ment Corp. thereafter entered into an agreement with the William T. 
Manning Co., Inc., for thé repair of the crane. Prior to reaching an 
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agreement with the Hingham Management Corp., Mr. Manning veri- 
fied with the district public works officer, ist Naval District, that the 
repair of the crane had been directed by the Navy Department: 

rior to completing repairs, Mr. Manning became aware that the 
Navy was about to terminate its contract with the Hingham Manage- 
ment Corp. and requested advice from the district public works officer 
as to what action he should take with regard to the crane. In order 
not to compromise a pending FBI investigation of Hingham Manage- 
ment Corp., and coupled with urgent need for this crane, Mr. Man- 
ning was directed to proceed with repairs with the expectation that 
reimbursement to Mr. Manning would be made by (1) funds avail- 
able from Hingham Management Corp., (2) funds available from a 
ee to Hingham Management Corp., (3) Navy funds, in that 
order. 

On February 24, 1954, the William T. Manning Co. advised the 
district public-works officer, Ist Naval District, that the crane was 
ready for delivery and requested shipping instructions. The district 
public-works officer, on March 2, 1954, advised the William T. Man- 
ning Co. to return the crane to the Naval Industrial Reserve Shipyard 
to the custody of the General Public Warehouse Company of Massa- 
chusetts, the new lessee of the shipyard. The crane was so delivered 
on March 8, 1954. 

After delivery of the crane it was found that the Hingham Manage- 
ment Corp. had no funds available to pay for the repairs. It was 
also determined that it would not be legal to issue an antedated work 
order, by either the General Public Warehouse Company of Massa- 
chusetts or the Department of the Navy, covering repairs of the 
crane. 

As a legal proposition, it is doubtful whether the United States 
Government would be liable for the repairs to erane No. 01-50 
due to the fact that it was not a party to the initial contract between 
the William T. Manning Co. and the Hingham Management Corp. 
However, in view of the facts enumerated above, it is considered that 
the Government has a moral obligation to see that the William 
T. Manning Co. is reimbursed as H. R. 9397 would provide. Accord- 
ingly, the Department of the Navy recommends enactment of H. R. 
9397. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report on H. R. 9397 to the Congress. 

Sincerely yours, 
R. Y. McE roy, 
Captain, United States Navy, 
Deputy Director, Legislative Liaison 
(For the Secretary of the Navy). 
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WuuiaMm T. Mannine Co., INc., 
Fall River, Mass. 
Re Browning locomotive crane No. 01-50. 


HineuamM MANAGEMENT CorpP., 
Boston, Mass. 


Terms: 1 percent; 10 days. 


Date Number of sales and description 


Mar. 3,1954 | Necessary labor and materials to accomplish Fepairs on U.S. Navy Browning 
locomotive crane No. 01-50, as follows 
1. a tation aon and from Hingham epiprerd and preparing crane 


transporta 
2. 1 generator unit ligh plant missing from crane, part No. 155-0623. .-... 
3. Remo , repairing, cleaning, and rodding of radiators 
4. — lete Vv rebuilding of Caterpillar main engine and starting engine, 
including piston assemblies, valves and valve guides, rings, pins, main 
and rod bearings and the grinding of crankshaft if necessary, 
disassembling and assembling motor, including new injectors 


Rebuilding of e crane and car, as follows; 
(a) Replacing and repair of all brake mechanism, air lines, air valves, and 
l component parts 
(6) Miscellaneous welding a and cutting. 
(c) Straighten and aline couplers, operating levers, 5 safety 
appliance handholds, ‘So outriggers, brackets, and rebuild 1 brake 


(@ Remove, repair, and replace wooden deck, broken glass and operators 
t 


seat. 
(e) Remove, repair, and replace all gear casings, 1 switchbox and roof 
sheet over engine. 
(/) ar and overhaul both trucks, examine and renew if necessary 
1 brasses and recaps, repack center castings and rebolt where 
eu adjust e rigging and reapply trucks. 
(g) Remove, repair, sents and apply all air 
voirs, and piping 
(h) Remove mach ery bearing caps, inspect and overhaul if necessary 
all bearings, shafting, gears, clutches, drums, and cables—lubricate 
and adjust clutches and all bearings, clean drums and reapply. 
@ Remass engine for shipment—replace engine and test after engine is 
over 
i) Sandblasting, painting (whatever coats necessary) and lettering. 
Total, item 5 
6. Install new batteries 


e equipment, air reser- 





Order No. 5240. 
Delivered to Hingham Shipyard. 
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VALLEYDALE PACKERS, INC. 





Frsruary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Porr, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H,. R. 9514] 


The Committee on the Judiciary, to whom was referred the bill - 
(H. R. 9514) for the relief of Valleydale Packers, Inc., having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay the Valleydale 
Packers, Inc., of Bristol, Va., the sum of $2,569.91, which is the amount 
equal to that paid to the Valleydale Packers, Inc. , by the State of 
Virginia. The payment of that sum by the United States shall be in 
full settlement of the claim of the Valleydale Packers, Inc., based on 
the destruction of swine at its plant in Bristol, Va., in January 1953 
because of the infection and exposure of those swine to a contagious 
disease, vesicular exanthema. 


STATEMENT 


An emergency was declared by the Secretary of Agriculture on 
August 1, 1952, because of the spread of vesicular exanthema, which 
is a communicable disease affecting swine. As a result of the declara- 
tion, Federal funds were made available to indemnify owners for 
swine that were destroyed because they were infected with or exposed 
to the disease. 

In January of 1953 swine belonging to the Valleydale Packers, Inc., 
were ordered slaughtered and spec Sally processed by the State officials 
of Virginia. Through a misunderstanding between United States 
representatives and ees of the State of Virginia, a Federal appraisal 
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Wuu1am T. Mannine Co., Inc., 
Fall River, Mass. 8 
Re Browning locomotive crane No. 01-50. 


HineuamM MANAGEMENT CorpP., 
Boston, Mass. 


Terms: 1 percent;'10 days. 


Date Number of sales and description Charges 


Mar. 3,1954 | Necessary labor and materials to accomplish repairs on U.S. Navy Browning 
ene crane No, 01-50, as follows: 
1. Transportation to and from Hingham Shipyard and preparing crane 
for transportation ESS 0 IP A LO) 8 88s Fy poet hi pot | Fe peee rol be eee ee eee 
2. 1 generator unit lighting plant missing from crane, part No. 155-0623... 
3. Removing, repairing, cleaning, and rodding of radiators_- : 
4. same letely rebuilding of Caterpillar main engine and starting ‘engine, F 
including piston assemblies, valves and valve guides, rings, pins, main | 
bearings and rod bearings and the grinding of crankshaft if necessary, 
disassembling and assembling motor, including new injectors. ........- 1, 360 


Patehi1j ash B64 isa -6 lee S.-Y “BV sb bs - 25 2, 324 
Rebuilding of crane and car, as follows: 
5. (a) Replacing and repair ¢ of all brake mechanism, air lines, air valves, and 
all component par’ 
(6) Miscellaneous welding, hea heatin: “7 cutting. 
(c) Straighten and aline couplers, operating levers, 5 safety 
appliance handholds, 30 wren brackets, and rebuild 1 brake 


st? 


(d) Remove, repair, and replace wooden deck, broken glass and operators 
seat. 

(e) Remove, repair, and replace all gear casings, 1 switchbox and roof 
sheet over engine. 

(f) Untruck and overhaul both trucks, examine and renew if necessary 
all brasses and wedges, repack center castings and rebolt where 
necessary, adjust e rigging and reapply trucks. 

(g) Remove, repair, test, and apply all air brake equipment, air reser- 
voirs, and piping. 





(A) Remove machinery bearing caps, inspect and overhaul if necessary I 
all bearings, shafting, gears, clutches, drums, and cables—lubricate q 
and adjust clutches and all bearings, clean drums and reapply. si 

(i) Remove engine for shipment—replace engine and test after engine is 
overhauled. re 

() Sen ae . Deinting (whatever coats necessary) and reer 

I te sali atin cane ences Rate dee he dank 5, 760 
6. Install new eateerias: Sekar cel tenesuncan tpaiiens nae 268 
Ii aa i aa ata a at ei 8, 352 
Order No: 5240. | P 
Delivered to Hingham Shipyard. ' eq 
O | Vv; 
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VALLEYDALE PACKERS, INC. 





Frpruary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Porr, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 9514] 


The Committee on the Judiciary, to whom was referred the bill ° 
(H. R. 9514) for the relief of Valleydale Packers, Inc., having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay the Valleydale 
Packers, Inc., of Bristol, Va., the sum of $2,569.91, which is the amount 
equal to that paid to the Valleydale Packers, Inc., by the State of 
Virginia. The payment of that sum by the United States shall be in 
full settlement of the claim of the Valleydale Packers, Inc., based on 
the destruction of swine at its plant in Bristol, Va., in January 1953 
because of the infection and exposure of those swine to a contagious 
disease, vesicular exanthema. 


STATEMENT 


An emergency was declared by the Secretary of Agriculture on 
August 1, 1952, because of the spread of vesicular exanthema, which 
is a communicable disease affecting swine. As a result of the declara- 
tion, Federal funds were made available to indemnify owners for 
swine that were destroyed because they were infected with or exposed 
to the disease. 

In January of 1953 swine belonging to the Valleydale Packers, Inc., 
were ordered slaughtered and simul processed by the State officials 
of Virginia. Through a misunderstanding between United States 
representatives and those of the State of Virginia, a Federal appraisal 
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was not made of those swine. The State did appraise the swine at the 
time of disposal, but did not have the funds for the purpose of in- 
demnity payment. Federal indemnity payments are contingent 
upon States paying an equal share. That share has now been paid by 
the State. Because of the lack of a Federal appraisal at the time the 
disposal took place, the Department of Agriculture cannot pay the 
claim although it is otherwise valid and the Department would have 
appraised the animals and paid the claim if the misunderstanding had 
not occurred. 

The Department of Agriculture in its report to this committee on 
H. R. 9514 stated that it favors the enactment of the bill and points out 
that prompt disposal of the animals was necessary to prevent further 
dissemination of the disease. Further the Department has stated 
that on the basis of the information supplied by the State of Virginia 
concerning its appraisal, the Department believes the amount stated 
to be a fair evaluation. 

This was an instance where the Valleydale Packers, Inc., cooperated 
fully with the State and the United States Department of Agriculture’s 
representatives. Clearly this is a case which merits legislative relief, 
and accordingly this committee recommends that the bill be con- 
sidered favorably. 

The committee has been advised that an attorney has rendered 
services in connection with this claim and therefore the bill carries the 
customary attorney’s fee proviso. 








DeraRTMENT OF AGRICULTURE, 
Washington, D. C., October 25, 1957. 
Hon. EManvet CELuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear ConeressMAN Cetuer: This is in reply to your request of 
September 9, 1957, for a report on H. R. 9514, a bill for the relief of 
Valleydale Packers, Inc. 

The Department favors the enactment of H. R. 9514, as prompt 
disposal of the animals was necessary to prevent further dissemination 
of the disease. 

The bill authorizes the Secretary of Agriculture to pay, out of money 
heretofore made available for the eradication of the disease vesicular 
exanthema in swine, to Valleydale Packers, Inc., of Bristol, Va., the 
sum of $2,569.91. This amount is equal to that paid by the State of 
Virginia, to the above-named owner, for swine destroyed at its plant 
in January 1953, as a result of having been infected with or exposed 
to the contagious disease vesicular exanthema. Such swine were 
destroyed by order of the Department of Agriculture of the State of 
Virginia, cooperating with the United States Department of Agricul- 
ture under an agreement whereby such losses were to be indemnified 
on the basis of 50 percent by the State and 50 percent by the Federal 
Government. 

Because of the spread of vesicular exanthema, a communicable 
disease of swine, an emergency was declared by the Secretary of 
Agriculture, August 1, 1952. As a result of the declaration, Federal 
funds were made available to indemnify owners for swine that were 
destroyed because they were infected with or exposed to the disease. 
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During January 1953, swine belonging to Valleydale Packers, Inc., 
were ordered slaughtered and specially processed by the State officials 
of Virginia. However, through a misunderstanding between Depart- 
ment representatives and those of the State of Virginia, a Federal 
appraisal was not made of these swine. At the time of disposal, the 
State did appraise the swine but did not have the funds for the purpose 
of indemnity payment. Federal indemnity payments are contingent 
upon States paying an equal share. The payment has since been 
made by the State. Because of the lack of a Federal appraisal at the 
time the disposal took place, the Department cannot pay the claim 
although it is otherwise valid and the Department would have ap- 
praised the animals and paid the claim if the misunderstanding had 
not occurred. 

The claimant cooperated fully with the State and the Department’s 
representatives in Virginia. From the information supplied by the 
State of Virginia as the basis for arriving at the appraisal value, the 
Department believes the amount stated to be a fair evaluation. 
Payment of the amount from current Federal funds would not impair 
the program for this fiscal year. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
True D. Morsg, 
Acting Secretary. 








OEE “Cetera, 
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Fresruary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Burpicx, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 10094] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 10094), for the relief of the Western Union Telegraph Co., 
having considered the same, report favorably thereon without amend- 
ment and recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to provide that the 
Comptroller General shall settle and adjust the claim of the Western 
Union Telegraph Co. based on a shortage of that company’s funds at 
Fort Sheridan, IIl., resulting from the misappropriation of that money 
by an employee of the Department of the Army. The bill provides 
that the Comptroller General is to allow in full and final settlement of 
the claim the sum of not more than $7,643.05, and states that a sum 
sufficient to pay the claim is to be appropriated, 


STATEMENT 


The bill, H. R. 10094, was introduced in the form suggested by the 
Comptroller General in a report and recommendation of the United 
States General Accounting Office to the Congress dated September 4, 
1957. The recommendation was that an appropriation in the amount 
of $7,643.05 be made for the payment of the claim of the Western 
Union Telegraph Co. for that amount on account of a loss of funds 
received for the account of that company by authorized personnel of 
the Army at Fort Sheridan, Ill. 

On August 10, 1950, the United States and the Western Union Co. 
entered into a contract under which the United States granted per- 
mission to the company to use Government-owned equipment and 
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facilities for the establishment and maintenance of circuit facilities 
and equipment to connect Army and Air Force posts, camps, or sta- 
tions to commercial telegraph facilities. This license was amended 
on March 21, 1951, to provide that military personnel could use 
those facilities for unofficial messages when the facilities were not in 
official Government use. Responsibility for the collection and the 
remittance of charges for this unofficial service was placed in the 
respective post signal officers by Army Special Regulations SR 
105-20-3 which prescribed detailed procedures for the handling and 
payment of such funds. 

A shortage was discovered in these funds at Fort Sheridan, IIL, 
and a board of officers was convened to determine the loss of funds in 
the post signal communications account and to fix the responsibility 
for the loss. The investigation showed that the Western Union Tele- 
graph Co.’s outstanding and unpaid account against the Fort Sheridan 
Signal Office amounted to $8,417.49. The board further found that 
a civilian telephone supervisory employee of the Department of the 
Army had converted the funds received for the account to her own 
use, and falsified the records pertaining to those funds. Of the amount 
outstanding, $774.44 has been stated in favor of the Western Union 
Telegraph Co. by the General Accounting Office, and the company 
has agreed to accept the additional sum of $7,643.05 in full and final 
settlement of the claim. However, there is no appropriation available 
for the payment of the claim since the claim did not arise from a 
transaction for which funds had been appropriated. 

The General Accounting Office has determined that there is no ap- 
arent negligence on the part of the Western Union Telegraph Co. 
‘urther the General Accounting Office has concluded that the Gov- 

ernment’s responsibility for the funds attached immediately upon their 
receipt. On this basis it was concluded that the claim contained the 
elements of legal liability justifying the consideration of Congress. 
The General Accounting Office recommended that an appropriation 
in the amount of $7,643.05 be made for payment of the claim. This 
committee agrees with the recommendation of the General Accounting 
Office and recommends that the bill be considered favorably. 

The communication of the Comptroller General of the United States 
is as follows: 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, September 4, 1957. 
Hon. Sam Raysurn, 
Speaker of the House of Representatives. 

Dear Mr. Speaker: Pursuant to the act of April 10, 1928 (45 
Stat. 413, 31 U. S. C. 236), we have the honor to transmit herewith 
our report and recommendation to the Congress concerning the claim 
of the Western Union Telegraph Co. against the United States, with 
the request that you present the same to the House of Representatives. 

A duplicate of this report is being transmitted to the President 
of the Senate. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States; 
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ComprTrroLLeR GENERAL OF THE Unrrep Srares, 
Washington, September 4, 1957. 
The Coneress: 


Pursuant to the act of April 10, 1928 (45 Stat. 413, 31 U. S. C. 
236), we have the honor to make the following report and recom- 
mendation on a claim of the Western Union Telegraph Co., Operating 
Department, 60 Hudson Street, New York, N.Y. for $7,643.05 on 
account of a loss of funds received for the account of said company 
by authorized personnel of the Army at Fort Sheridan, IIl. 

On August 10, 1950, the United States, represented by the Secretary 
of the Army and the Secretary of the Air Force, and the Western Union 
Telegraph Co. entered into contract No. DA-(s) 49-040-—ENG-2 
wherein the Government, as licensor, granted permission to the 
Western Union Telegraph Co., as licensee, to use Government-owned 
equipment and facilities for the establishment and maintenance of 
circuit facilities and equipment to connect Army and Air Force 

osts, camps, or stations to commercial telegraph facilities. On 
March 21, 1951, the license was amended to provide for the use of 
such facilities for unofficial messages of military personnel when the 
facilities were not in official Government use. Responsibility for the 
collection and remittance of the charges for unofficial service was 
placed in the respective post signal officers by Army Special Regula- 
tions SR 105-20-3, which prescribed detailed procedures for the 
handling and payment of such funds. 

On January 20, 1955, following discovery of a shortage in these 
funds, a board of officers convened at Fort Sheridan, Ill., to determine 
the loss of funds in the post signal communications account and to fix 
the responsibility therefor. On February 24, 1955, the board con- 
cluded its investigation and adjourned. The investigation showed that 
the Western Union Telegraph Co.’s outstanding and unpaid account 
against the Fort Sheridan Signal Office was as follows: 


BN DE Re TOE SA ROE: spss he laisse Swen i aioe cichnee tin ens olathe wlan $3, 157. 43 
i Tek Oe DR IE RE in ohn cde tetera ceneunarenss is oh aekkencaae aaeraen samara 1, 832. 81 
TNGU;. 20 UD LUG. Win TOO. oo eis cook Shoe aie niin b age eae 2, 616. 74 
66) 23 te Fein 1064. Ube oi nk ad. eee 810. 51 

I i iairtis calaasa iat alt ii i a Lila ee 8, 417. 49 


The board found that Mae G. Llewellyn, a civilian telephone super- 
visory employee of the Department of the Army at Fort Sheridan, had 
wilfully, deliberately, and intentionally appropriated and converted 
to her own use, funds received for the pertinent account, and falsified 
records pertaining to such funds. 

On December 23, 1954, Mae G. Llewellyn resigned her position 
effective January 14, 1955. 

The Department of Justice has reported that a four-count indict- 
ment was returned against Mae G. Llewellyn by a Federal grand jury 
in Chicago, Ill. The first count charged her with a violation of 
title 18, United States Code, section 1001, in the making of a false 
entry in a Government record. ‘The remaining three counts charged 
embezzlement of moneys belonging to the United States. On May 1, 
1956, the subject entered a plea of guilty to the first count and the 
remaining counts were dismissed. ‘The subject was placed on pro- 
bation for 6 months. No restitution has been made and no civil 
action has been brought in view of the subject’s financial condition, 
and the Department of Justice has closed its file in the matter. The 
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former requirement that personnel handling cash under the com- 
munications procedures be bonded was abolished by the Army early 
. — and the employee was therefore not bonded at the time of 

e loss. 

On August 22, 1955, the Western Union Telegraph Co. filed with 
the commanding officer at Fort Sheridan a formal claim in the amount 
of $8,417.49. Inasmuch as there was no appropriated fund out of 
which the claim could be paid, on October 4, 1956, the claim was 
transmitted to our Office by the Office, Chief of Finance, Department 
of the Army, with a recommendation by the Judge Advocate General 
that it be approved for payment. With the forwarded claim, there 
were transmitted checks in the amount of $159.24, representing the 
available balance in the special deposit account for payment of the 
Western Union Telegraph Co.’s bills, and $615.20, representing unpaid 
compensation due Mae G. Llewellyn at the time of her separation 
from service. At such time as Mae G. Llewellyn applies for civil- 
service annuity benefits, which will be available when she attains 
age 62 in 1967, those benefits will be subject to setoff against the 
indebtedness created by her peculations. 

Settlement in the amount of $774.44 ($159.24 plus $615.20) has been 
stated in favor of the Western Union Telegraph Co. by our office, 
and the company has agreed to accept the additional sum of $7,643.05 
in full and final settlement of the claim. However, since the claim did 
not arise from a transaction for which funds had been appropriated, 
there is no appropriation available for payment of this balance. 

There is no apparent negligence on the part of the Western Union 
Telegraph Co. Army Regulation SR-105-20-3 9b (10) provides that 
the installation signal officer will be responsible for the collection 
and deposit of charges for unofficial telegraph services, and the moneys 
involved were received by an employee of the Government regularly 
authorized to act for the signal officer in that respect. Although the 
shortage arose from the criminal acts of a Government employee it is 
our view that the Government’s responsibility for the funds attached 
reemnpatan upon their receipt, and is not merely that of an employer 
for an employee’s tort. In the circumstances, the claim in our judg- 
ment contains such elements of legal liability as to be deserving of 
the consideration of the Congress, and we therefore recommend that 
an appropriation in the amount of $7,643.05 be made for payment of 
the claim. 

If the Congress should agree with our recommendation in this 
matter, it is suggested that enactment of a statute in substantially 
the following form will accomplish the desired purpose: 

“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Comptroller 
General of the United States be, and he hereby is, authorized and 
directed to settle and adjust the claim of The Western Union Tele- 
graph Company on account of the shortage of The Western Union 
Telegraph Company funds at Fort Sheridan, Illinois, created by the 
peculations of an employee of the Department of the Army at Fort 
Sheridan, and to allow in full and final settlement of the claim the 
sum not to exceed $7,643.05. There is hereby appropriated the sum 
of $7,643.05, or so much thereof as may be necessary, for the payment 
of said claim.” 

JosEPH CAMPBELL, 
Comptroller General of the United States. 


O 
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NATALE H. BELLOCCHI AND OSCAR R. EDMONDSON 


Fesrvuary 27, 1958—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Burpicx, from the Committee on the Judiciary, submitted the 
following 


REPORT 


(To accompany H, R. 10260] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 10260), for the relief of Natale H. Bellocchi and Oscar R. 
Edmondson, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay Natale H. 
Bellocchi $149 and Oscar R. Edmondson $1,000 in full satisfaction of 
their claims for compensation for their loss of personal property during 
the course of their official duties as employees of the United States 
Foreign Service, 

STATEMENT 


On July 29, 1955, Mr. Bellocchi was traveling between Tripoli, 
Libya, and Athens, Greece, on an Air Force plane in the course of his 
official duties as an official diplomatic courier. The airplane was 
forced to ditch in the Mediterranean Sea. At the time of the accident, 
Mr. Bellocchi acted to protect two diplomatic pouches in his custody 
rather than save his own luggage with the result that he sustained the 
loss of his briefcase which contained his clothing and personal articles. 
The Department of State in recommending the legislation observed 
that couriers are employed for the primary duty of traveling with 
important dispatches. These couriers are expected to devote their 
first attention to the saving of Government property entrusted to 
them. In the light of this consideration the Department of State has 
recommended that Mr. Bellocchi be paid for his loss. 

On November 6, 1956 Port Said was invaded by a joint Anglo- 
French force. Mr. Edmondson was then serving as consular assistant 
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at the American Consulate at Port Said. At the time of the landing 
Mr. Edmondson was engaged in essential work at the consulate and 
could not stop to go to his waterfront residence to protect his property. 
The building in which Mr. Edmondson lived was looted, and also 
was employed by the occupation forces as a headquarters. When 
Mr. Edmondson was permitted to remove his property from the 
—— on November 10, 1956, he found that the major portion 
of his clothes and personal items had been stolen. The State Depart- 
ment in recommending a payment of $1,000 in settlement for his loss 
notes that ordinary insurance policies for losses due to fire or theft 
normally exclude losses or damage caused by or resulting from hostile 
or warlike action by military, naval, or air forces. 

The committee has carefully considered these two cases and has 
concluded that they merit legislative relief in accordance with the 
recommendations in the communication directed to the Speaker of the 
House by the Department of State. Accordingly this committee 
recommends that the bill be considered favorably. 


DEPARTMENT OF STATE, 
Washington, January 17, 1958. 
Hon. Sam RaysBourn, 
Speaker of the House of Representatives. 

Dear Mr. Speaker: Enclosed is a draft of a bill to authorize 
financial relief for two employees of the United States Foreign Service. 
Because of the unusual circumstances surrounding these cases, the 
Department recommends favorable action by the Congress. The 
Department requests an appropriation in the total amount of $149 
for the relief of Natale H. Bellocchi, a Foreign Service diplomatic 
courier with headquarters at the American Consulate General, Frank- 
fort, Germany, and $1,000 for the relief of Oscar R. Edmondson, a 
Foreign Service staff officer assigned to the American Consulate, Port 
Said, Egypt. Without negligence on their part, these employees 
sustained the loss of personal property during the course of their 
official duties under circumstances summarized as follows: 

In the performance of his official diplomatic courier duties on July 
29, 1955, Mr. Bellocchi was traveling between Tripoli, Libya and 
Athens, Greece, on an Air Force plane which ditched in the Mediter- 
ranean Sea. As a result of that accident and his decision to protect 
two diplomatic pouches in his custody rather than to save his own 
luggage, he sustained the loss of his briefcase containing clothing and 
personal articles usually carried on such a trip. He had no insurance. 

It is not the policy of the Department to recommend reimburse- 
ment to Foreign Service employees for loss of accompanied baggage 
or for household effects lost in transit to or from their posts of assign- 
ment when world conditions permit procurement of insurance at 
reasonable cost to them. In the case of couriers, however, the Depart- 
ment believes that an exception to the general rule is warranted. 
Couriers are employed for the primary duty of traveling with im- 
portant dispatches. It is expected that, in unforeseen disasters, first 
attention will be given to saving Government property entrusted to 
them. Notwithstanding the availability of insurance to cover the 
type of loss here suffered, couriers’ overriding responsibility to pre- 
serve Government property should not be weakened by considerations 
of whether personal possessions are or are not insured. 
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Mr. Edmondson sustained the loss of clothing and personal effects 
valued in the amount of $1,590.32 at Port Said, Egypt, while serving 
as consular assistant at the American consulate. The circumstances 
in the case are as follows: On November 6, 1956, Port Said was 
invaded by a joint Anglo-French force. The building in which the 
claimant lived is located on the waterfront where the amphibious 
landing was made. At the time of the landing, Mr. Edmondson was 
engaged in essential services in the consulate and could not have been 
allowed to desist for the purpose of protecting his property even if 
substantial danger to his person had not been involved. The building 
in which Mr. Edmondson’s apartment was located was looted. More- 
over, it was employed by the occupation forces as a headquarters and 
the apartment itself was used as living quarters by troops stationed 
in the building. When Mr. Edmondson was permitted on November 
10, 1956, to remove such items as remained from the apartment, he 
found the major portion of his wearing apparel and personal items 
had been stolen. 

Insurance for risks against loss or damage caused by or resulting 
from hostile or warlike action by military, naval, or air forces is 
excluded from ordinary fire and theft policies. Mr. Edmondson has, 
therefore, been forced to assume this entire loss personally. After 
taking depreciation of the stolen effects into account, $1,000 is recom- 
mended for payment in final settlement of the claim. 

The Department has been informed by the Bureau of the Budget 
that there is no objection to the submission of this proposal to the 
Congress for its consideration. 

Sincerely yours, 
JouN Foster DuLues. 


O 











851m ConarEss HOUSE OF REPRESENTATIVES { REpPoRT 
2d Session No. 1429 


ees 


JOHN P. SOUVALDZIS 


Fzsrvuary 27, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed. 





Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany §. 1331] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 1331) for the relief of John P. Souvaldzis, having considered the 
same, report favorably thereon without amendment and recommend 
that the ‘bill do pass. 

The facts will be found fully set forth in Senate Report No. 709, 
85th Congress, Ist session, which is appended hereto and made a part 
of this report. Therefore, your committee concur in the recommenda- 
tion of the Senate. 


[S. Rept. No. 709, 85th Cong., 1st sess.] 


The purpose of the proposed legislation, as amended, is to waive the 
time limitation with respect to the filing of notice of injury and claim 
for compensation under the Federal Employees’ Compensation Act, 


STATEMENT 


The claimant in this case suffered a fracture of his right ankle on 
January 29, 1951, while employed in a civilian capacity at the Army 
ordnance depot in Ankara, Turkey. He received medical treatment 
in Army medical facilities both in Turkey and, thereafter, in Germany. 
He was incapacitated for work from the date of the accident to April 
20, 1951, but received his full pay during the period, from sick and 
annual leave. After his return to duty, he was continuously employed 
by the Army until a reduction in force in March of 1956. 

On November 23, 1951, and again on October 22, 1952, he wrote to 
the General Accounting Office informing them that he might have a 
claim against the United States upon his return to this country, and 
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requested them to set aside a claim number for him. This latter letter 
was acknowledged by the General Accounting Office on December 22, 
1952, and at the same time that Office requested further information 
concerning the claim ‘including, if known, citation to the statutes 
and administrative regulations under which you allege payment is 
authorized ;’’. 

After claimant’s return to the States, he again wrote the General 
Accounting Office, on March 27, 1956, which letter was forwarded to 
the Bureau of Employees’ Compensation on April 24, 1956. The 
Bureau then informed him that, since the claim was not filed within 
the 5-year limitation period, it could not be considered. 

It appears to the committee that the claimant may have suffered 
an injury in the course of his employment overseas and that he made 
an attempt to file a claim for compensation with the agency which 
is ordinarily known to handle claims against the United States. Under 
these circumstances, the committee is of the opinion that Mr. Sou- 
valdzis is entitled to have his claim considered on the merits by the 
Bureau. 

It will be noted that the committee has deleted from the proposed 
legislation the usual proviso relating to hospital and medical benefits 
actually incurred, since the committee does not consider that the 
claimant was derelict in bringing to the attention of a Government 
agency the fact that he did contemplate filing the claim. 

Attached hereto for the information of the Senate is a letter from 
the Department of Labor dated April 18, 1957, and a copy of the 
above-referred-to letter from the General Accounting Oflice dated 
December 22, 1952. 





DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, April 18, 1957. 
Hon. Jamus QO, Eastuanp, 
Chairman, Committee on Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator Eastianp: This is in further response to your re- 
quest for my comments on S. 1331, a bill for the relief of John P. 
Souvaldzis. 

The bill would waive the time limitation of the Federal Employees’ 
Compensation Act (39 Stat. 742, as amended), in favor of John P. 
Souvaldzis with respect to the filing of notice of injury and claim 
for compensation. 

The records of the Bureau of Employees’ Compensation of this De- 
partment show that Mr. Souvaldzis suffered an injury resulting in a 
fracture of his right ankle while employed at an Army ordnance depot 
in Ankara, Turkey. Medical care was provided through Army medi- 
cal facilities. He was incapacitated for work from January 29, 
1951, to April 20, 1951, but received his full pay during this period 
on sick and annual leave. After his return to duty, he was continu- 
ously employed by the Army until a reduction in force in March 1956. 

The first paper received by the Bureau of Employees’ Compensa- 
tion which might be regarded as a claim for compensation was a 
letter from Mr. Souvaldzis to the General Accounting Office dated 
March 27, 1956, received by the Bureau on April 24, 1956. Since the 
claim was not filed within the 5-year limitation period of the Federal 
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Employees’ Compensation Act, Mr. Souvaldzis was informed that 
it could not be considered. 

Mr. Souvaldzis had written an earlier letter, addressed to the Gen- 
eral Accounting Office, dated November 23, 1951, saying, ‘‘Please set 
a number set aside for me as I may have a claim when I return home.” 
Since this letter did not identify the nature of the claim and made 
no reference to an injury or compensation benefits, it did not satisfy 
the statutory requirements for filing a claim for compensation. 

The claimant has been receiving annuity payments of $97 per 
month under the Civil Service Retirement Act since March 4, 1956. 
Under existing laws, compensation benefits and retirement benefits 
may not be paid concurrently to Federal employees. An election of 
benefits is, therefore, required in the event that a right to both bene- 
fits is established. 

Unless the Congress should find extenuating circumstances which 
justify waiving the time limitation in this case, | would not favor 
enactment of legislation which would provide preferential treatment 
of a single individual in a group of similarly situated persons. 

It should be noted that this bill does not follow the pattern of the 
usual private relief bills. The language of the first part of the bill 
could be construed, not only as a waiver of the time limitation, but 
as a legislative determination that Mr. Souvaldzis is in fact disabled, 
and that his disability is the result of an injury incurred in the course 
of his Federal employment. Further, section 2 (b) of this bill pro- 
vides for the lump-sum payment of benefits that would have accrued 
before its enactment if it is determined that these are the only benefits 
to which Mr. Souvaldzis is entitled. The usual private relief bill 
does not provide for the payment of retroactive benefits except 
reimbursable medical expenses. 

I am enclosing a draft bill which would correct the defects noted. 
I suggest that this draft bill be substituted for the present bill if this 
case is given further consideration. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely yours, 
JAMES T. O’CoNNELL, 
Acting Secretary of Labor. 
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GENERAL AccouNnTING OFFICE, 
Washington, December 22, 1952. 
Mr. Joun P. Sovuvaupzis, 


TUSAG—JAMMAT, A. P. 0. 206-A, 
Care of Postmaster, New York, N. Y. 


Dear Sir: Receipt is acknowledged of your letters dated November 
23, 1951, and October 22, 1952, requesting that a number be set aside 
for you as you expect to have a claim when you return home. 

Please be advised that when and if you have a claim to file before 
this office you may do so setting forth in detail the nature of and the 
amount of your claim; the basis of your claim including, if known, 
citation to the statutes and administrative regulations under which 
you allege payment is authorized; and the department or agency of 
the Government involved. In filing such claim you may refer to the 
file reference shown in the upper left corner of this letter. 

Very truly yours, 
P. E. Sours, 


Chief of Section, 
By W. B. Mason. 


